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In the District Court for the Territory of Alaska, 
Fourth Judicial Division 


LUTHER C. HESS, 
Plaintiff, 
VS. 


M. P. MULLANEY, Commissioner of Taxation, 
Territory of Alaska, et al., 
Defendant. 


ALASKA JUNEAU GOLD MINING CO., a Cor- 
poration, 
Intervenor. 


No. 6352 


COMPLAINT FOR INJUNCTION AND 
OTHER RELIEF 


Plaintiff complains and alleges and prays as fol- 


lows: 
al 


That plaintiff is a resident and inhabitant of the 
Territory of Alaska, Fourth Judicial Division, re- 
siding at Fairbanks, Alaska, and he has been such 
resident and inhabitant for more than twenty-five 
years. 

dale 

That defendant, M. P. Mullaney, is the duly con- 

stituted and acting Commissioner of Taxation of the 


Territory of Alaska, and he has been such Commis- 
sioner of Taxation at all times mentioned herein, 
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and he is charged by law with the duty of collecting 
taxes for the Territory of Alaska, including such 
taxes as may be levied on real and personal property, 
and he resides at Juneau, Alaska, and has deputies 
and agents in each of the four judicial divisions, in- 
cluding the Fourth Judicial Division, and he is 
being sued herein on account of acts already com- 
mitted and which he intends and threatens to per- 
form under color of law in his official capacity as 
Commissioner of Taxation of the Territory of 
Alaska is accordance with the provisions of the act 
of the Alaska Legislature referred to in Paragraph 
III hereof. That the defendant, City of Fairbanks, 
1S a municipal corporation organized under the laws 
of Alaska, and it is situated in the Fourth Judicial 
Division of Alaska; and the Fairbanks School Dis- 
trict is an independent school district organized un- 
der the laws of the territory, and it [1*] comprises 
the City of Fairbanks and certain adjacent territory, 
and it performs its functions by and through the 
above-named directors, who are named as defendants 
herein; and that defendant William Liese is the Tax 
Assessor for the Fourth Judicial Division, Alaska, 
appointed pursuant to the provisions of the Alaska 
Property Tax Act. 
etal 


This action arises under the act of the legisla- 
ture of Alaska passed and approved February 21, 
1949, and designated as Chapter 10, Session Laws of 
Alaska, 1949, and known and cited as the ‘‘Alaska 
Property Tax Act,’’ and the amendment thereto 


* Page numbering appearing at foot of page of original Reporter’s 
Transcript of Record. 
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designated Chapter 88, Session Laws of Alaska, 
1949. 
by. 


That the Alaska Property Tax Act hereinabove 
mentioned purports to levy a tax on all real property 
and improvements and tangible personal property 
within the Territory of Alaska, with certain excep- 
tions therein named, at the rate of 1% per annum of 
the true and full value thereof, excepting that the 
taxable value of unimproved, unpatented mining 
claims which are not producing and non-producing 
patented mining claims is fixed at $500.00 per each 
20 acres or fraction of each such claim regardless 
of true value; and the tax on boats and vessels en- 
gaged in marine service on a commercial basis levied 
under Section 3 of the Alaska Property Tax Act as 
amended by Chapter 88 is optional and may be paid 
on the true and full value or at the rate of $4.00 per 
net ton of the vessel’s registered tonnage with a 
minimum tax fixed at $20.00; and this tax is pur- 
ported to be levied by Section 3 of the Alaska Prop- 
erty Tax Act for the calendar year 1949 and each 
calendar year thereafter. [2] 


vs 


That plaintiff is the owner of certain property 
within the city of Fairbanks, Alaska, consisting of 
Lot 7 in Block 60 and a cabin thereon, which lot is 
assessed for tax purposes at $700.00 and the cabin at 
$300.00; and he is the owner of certain real property 
situated in the Fairbanks School District, consisting 
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of two patented non-producing mining claims on St. 
Patrick Creek, being named Discovery Claim and 
No. 1 Above Discovery, and also of a one-third inter- 
est in the Gold Engine Bench Claim of approxi- 
mately 40 acres, which is non-producing and of other 
real property in the Fairbanks School District 
valued at $5,000.00; and also of certain groups of 
patented and unpatented mining claims in the 
Fourth Judicial Division, Territory of Alaska, not 
included within the City of Fairbanks or within the 
Fairbanks School District and all valued according 
to the standard of valuation set up in Section 3 of 
the Alaska Property Tax Act at $50,713.46; and is 
also the owner of certain personal property, consist- 
ing of machinery and equipment, tools, etc., in the 
Fourth Judicial Division of Alaska outside the 
boundaries of the City of Fairbanks and outside the 
boundaries of the Fairbanks School District valued 
at $7,500.00 according to the standard of valuation 
set up in Section 3 of the Alaska Property Tax Law. 


VI. 


That Section 44 of the Alaska Property Tax Act, 
Chapter 10 of the Session Laws of Alaska, 1949, pro- 
vides that the defendant Tax Commissioner shall be 
the collector of taxes levied under the Alaska Prop- 
erty Tax Act on all property outside the incorpo- 
rated cities, school districts, and public utility dis- 
tricts in the [8] territory; and he is authorized and 
empowered to enforce the collection of such taxes 
levied under that act; and acting under the authority 
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given him by the act, he has prescribed forms for 
making tax returns and promulgated and published 
rules and regulations for the assessment and collec- 
tion of all taxes imposed under the provisions of said 
act as amended. 

VII. 


That under the provisions of the Alaska Property 
Tax Act the municipal corporations in the Territory 
of Alaska are authorized, empowered, and directed 
to assess, levy, and collect and enforce the collection 
of the taxes on all property prescribed in Section 3 
of the Alaska Property Tax Act within the munici- 
palities, and the manner of assessment, collection, 
and enforcement of the taxes provided to be levied 
under the provisions of the Alaska Property Tax 
Act is that provided by the city ordinances and reso- 
lutions of the municipalities with reference to levy, 
assessment, and collection of municipal taxes; and 
the Alaska Property Tax Act provides that the por- 
tion of the Alaska property tax collected by munici- 
pal corporations, including the defendant City of 
Fairbanks, which is not in excess of the combined 
municipal taxes authorized by existing law and the 
territorial tax of 10 mills levied under the Alaska 
Property Tax Act shall be retained by the cities, 
including the City of Fairbanks. 


VIII. 


That the taxes provided to be collected under the 
Alaska Property Tax Act in independent school 
districts outside of town bounds are levied, assessed, 
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and collected in accordance with the ordinances and 
resolutions of the directors of the independent [4] 
school districts, and the Alaska Property Tax Act 
imposed the duty of levying, assessing, and collect- 
ing the taxes in the independent school districts, 
including the Fairbanks School District, upon the 
directors of the school district, and the whole thereof 
may, under the law, be used by the school district 
for school purposes. 
PX 


That pursuant to the provisions of Section 44, 
Chapter 10 of the Session Laws of Alaska, 1949, the 
defendant Tax Commissioner prescribed certain 
forms for statement of assessable real and personal 
property under the provisions of the Alaska Prop- 
erty Tax Act, and he delivered certain of those forms 
to the plaintiff with instructions to make a list of all 
of plaintiff’s real and personal property in the 
Territory of Alaska outside the independent school 
districts and incorporated cities and to place a valu- 
ation thereon in accordance with the provisions of 
the Alaska Property Tax Act, and upon receipt of 
the forms the plaintiff, within the time prescribed 
by law and the regulations of the defendant Tax 
Commissioner prepared and filed his returns, which 
contain a list of all the real and personal property 
aforesaid, and plaintiff, before filing the returns, 
inserted thereon the following: 


‘This return is made without prejudice or 
waiver of rights to contest the validity of Chap- 
ter 10, Session Laws of Alaska, 1949, or any 
assessment made or tax levied thereunder.”’ 
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x 


That pursuant to the provisions of the Alaska 
Property Tax Act and the municipal ordinances of 
the city of Fairbanks, Alaska, the defendant City of 
Fairbanks assessed, levied and [5] collected from 
plaintiff the tax of 10 mills on plaintiff’s property 
within the limits of the city of Fairbanks, Alaska, 
and an additional tax of 10 mills, making a total of 
20 mills, all of which is to be used for municipal 
purposes pursuant to the provisions of the Alaska 
Property Tax Act. 

DOE 


That under the provisions of the Alaska Property 
Tax Act the defendant Fairbanks School District 
and the hereinabove named defendants who are di- 
rectors of the Fairbanks School District levied and 
assessed the tax of 10 mills on plaintiff’s property 
hereinabove described which is situated within the 
Fairbanks School District, and the whole of this 
tax will be collected and retained by the Fairbanks 
School District for school purposes pursuant to the 
provisions of the Alaska Property Tax Act. 


IG. 


That defendant Tax Commissioner is threatening 
to levy and collect a tax from plaintiff on the real 
and personal property described in the returns 
aforesaid according to the standards of valuation 
prescribed by the Alaska Property Tax Act, and he 
is asserting the taxes to be a lien upon the real and 
personal property of the plaintiff listed, described 


us. lauther C. Hess, etc. 9 


and set forth in plaintiff’s returns, which lien is a 
cloud upon the title of plaintiff’s real and personal 
property, and defendant M. P. Mullaney, Tax Com- 
missioner, will, unless enjoined by this court, enforce 
the collection of the tax on both the real and personal 
property of the plaintiff, which tax, based on the 
value set forth in the returns, will be $580.13 [6] 


XITTI. 


That all the taxes levied and assessed, including 
those which plaintiff has already paid the City of 
Fairbanks and those which the defendants are 
threatening to collect, including those which are a 
lien on plaintiff’s property and constitute a cloud 
upon the title thereof, are for the calendar year 1949, 
and the defendants are threatening to and will, 
unless enjoined by this court, levy and assess and 
eollect, through the means provided by law, similar 
taxes on plaintiff’s several parcels of property in all 
future years; and all the taxes paid by plaintiff to 
the City of Fairbanks under the Alaska Property 
Tax Act have been paid only because plaintiff has no 
alternative under the ordinances of the City of Fair- 
banks, in accordance with which the taxes were col- 
lected, and they were paid under duress and for the 
reason that the laws of the territory and the ordi- 
nanees of the city make no provision for the pay- 
ment of those taxes under protest or for enjoining 
the collection of those already paid for the calendar 
year 1949, and the same is true of school districts 
and public utility districts. 
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JIA 

That the Alaska Property Tax Act provides 
for the creation and establishment of a Board of 
Assessment and Equalization in each judicial divi- 
sion of the Territory of Alaska, which shall consist 
of three members appointed by the governor, and 
they are empowered to appoint an appraiser and 
assessor in each judicial division, and they have 
appointed an appraiser and assessor in the Fourth 
Judicial Division of the Territory of Alaska; and 
the law further provides that the assessor in each 
judicial division shall prepare an annual assessment 
roll showing, among other things, the assessed value, 
quantity or amount of the property of each property 
owner in the judicial division outside of incorpo- 
rated towns and school districts and the amount of 
taxes thereon; and that the assessment roll shall 
be completed for the year 1949 on or before the first 
day of September, and that it shall be certified as 
required by law; but notwithstanding this provision 
of the law, no assessment rolls have been made for 
the respective judicial divisions of the territory. 


OV, 


Plaintiff alleges that the taxes imposed upon him 
by the Alaska Property Tax Act and which the de- 
fendant is threatening to collect and which are a 
cloud upon the title of plaintiff’s real and personal 
property are invalid for the following reasons: 


1. The act is in violation of the provisions of Sec- 
tion 9 of the Organic Act of Alaska and amendments 
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thereto in that the levy and assessment thereunder 
and the taxes imposed thereby are not uniform upon 
the same class of subjects. 


2. ‘That the Alaska Property Tax Act is violative 
of the Constitution of the United States and the 
Fifth and Fourteenth Amendments thereto and of 
the Civil Rights Act (8 USCA 41) and of the Act 
of Congress of July 30, 1886 (24 Stat. 170). 


0. That the territorial tax levied and assessed 
under the provisions of the Alaska Property Tax 
Act within incorporated cities, public utility dis- 
tricts, and school districts is levied, assessed, and 
collected at different times and in a different man- 
ner and on different valuations from the tax pro- 
vided to be levied, assessed, and collected outside of 
incorporated cities, school districts, and public 
utility districts. 


4. That the rate of taxation within municipalities 
and [8] outside municipalities and within school 
districts and outside school districts is different for 
the reason that in most all taxing units, except that 
administered by the Territorial Tax Commissioner 
direct, provision is made for discount for cash, while 
no provision is made for any discount in the taxing 
units administered by the Tax Commissioner, and 
this results in a different rate of tax within the 
different taxing units, and in most of the munici- 
palities and school districts of the territory provi- 
sion is made under the law and the ordinances and 
resolutions of its taxing units that taxes are due and 
payable on a certain date within the municipality or 
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independent school district, with the provision that 
if one half of the tax is paid on that date, the re- 
mainder may be deferred for a period of 6 months. 


5. That there is no uniformity of assessment and 
valuation among the four judicial divisions, as the 
law provides for a separate Board of Assessment 
and Equalization in each judicial division with no 
overall or common Board of Assessment or Equal- 
ization to equalize values of property between one 
judicial division and another, and there is no pro- 
vision for appeal to a central, general or overall 
board. 


6. The portion of the tax provided to be collected 
by municipalities, school districts and public utility 
districts is to be collected and disposed of by the 
several municipalities, school and public utility dis- 
tricts where collected and to be used solely for their 
own purposes and not for any territorial purpose, so 
that the tax provided for is a general territorial tax 
only on that property which is situated outside in- 
corporated cities, school districts and public utility 
districts, although [9] the property owners and in- 
habitants of the municipalities, school and public 
utility districts obtain the same benefit from the 
taxes provided to be levied outside those districts, 
as do the inhabitants and property owners who are 
required to pay the tax outside cities, school districts 
and public utility districts. 


7. That the terms and provisions of the Alaska 
Property Tax Act as amended are vague, uncertain, 
indefinite and impossible of reconciliation, and some 


vs. Luther C. Hess, etc. 13 


of the terms of Chapter 10 and of Chapter 88 of the 
Session Laws of Alaska, 1949, are inconsistent with 
each other; and they are in conflict with the ninth 
subdivision of Sec. 16-1-35 ACLA-1949 as amended 
by Ch. 38, Session Laws of Alaska, 1949. 


8. The dates for assessment, valuation, returns, 
payment and attachment of liens vary as between 
the several taxing units created by the act, thereby 
destroying the uniformity of the tax. 


9. There is a different and discriminatory crite- 
rion for valuation of mining property and boats as 
distinguished from other property. 


10. There are different and substantial varia- 
tions as to exemptions between the different types 
of taxing districts. 


11. There is no method provided in the Alaska 
Property Tax Act nor in any other law of the terri- 
tory for equalization of assessments as between dif- 
ferent municipalities or taxing units or between any 
of these and outside areas or between the outside 
areas in the several judicial divisions. 


12. There are substantial differences in the per- 
sonal hability of taxpayers, depending upon the tax- 
ing unit in which [10] their property is situated, and 
there are substantial differences in the penalties and 
in the charges to which different taxpavers are 
liable, depending upon whether their property is 
within a municipality, a school district, a public 
utility district, or without those districts. 
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13. There are substantial differences as to the 
rights of redemption provided for in the lien en- 
forcement provisions applicable to different taxing 
units. 


14. There are inconsistent provisions within the 
Alaska Property Tax Act itself. 


15. There are substantial variations in the ex- 
emptions allowed under Section 6 of the act, and 
particularly with reference to exemptions under 
Sub-divisions (f), (g) and (h) of the said Section 6. 

eV 1, 


Plaintiff is threatened with an immediate, sub- 
stantial and irreparable injury for which he has no 
adequate remedy at law, and the provisions of Chap- 
ter 10, Session Laws of Alaska, 1949, constitute a 
cloud on the title of plaintiff’s property and subject 
him to the payment of a tax on both real and per- 
sonal property with interest thereon for failure 
to pay and to the danger of a levy upon his personal 
property for the payment of the tax levied therein 
and demanded to be paid. 

There are no provisions in the Alaska laws which 
constitute a clear and certain remedy by way of 
recovery of taxes imposed under the provisions of 
Chapter 10, Session Laws of Alaska, 1949, because 
there is no provision for repayment of the taxes 
thereunder with interest, which may be paid under 
protest, and if taxes should be paid under protest, 
plaintiff [11] will be unable to recover them or have 
them refunded to him by the territory, because at 
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the present time the Territory of Alaska is insolvent 
and unable to pay its ordinary expenses of govern- 
ment, and even if such a remedy were provided by 
law, it would be completely inadequate. 

That there is no provision of the Alaska Prop- 
erty Tax Act which permits payment of the terri- 
torial tax imposed on property within a municipality 
or school district under protest and no provision in 
the law for its recovery in the event the territorial 
tax act is held to be invalid. 


Deval: 


That the granting of injunctive relief herein is 
also necessary to prevent a multiplicity of suits 
against defendant Tax Commissioner and the Terri- 
tory of Alaska to recover taxes imposed by the pro- 
visions of Chapter 10, Session Laws of Alaska, 1949, 
for every property owner in the territory is in the 
same situation as plaintiff, and if taxes are paid and 
the law is thereafter held to be invalid, each owner 
of property will be required to bring a separate ac- 
tion for the recovery of the taxes so paid; and if 
plaintiff pays taxes levied in the future on his prop- 
erty in the other two taxing units, namely, the City 
of Fairbanks and the Fairbanks School District, un- 
der protest, he will be obliged to allow these taxing 
units to levy the tax and proceed in court to enforce 
the lien on plaintiff’s property provided by the ordi- 
nances and resolutions of the City of Fairbanks and 
the Fairbanks School District; and the procedure 
provided for the enforcement of collection of taxes 
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in each taxing wnit is ditferent, and in order to ob- 
tain relief on the grounds and for the reasons here- 
inabove set forth, the plaintiff [12] would be re- 
quired to file a multiplicity of suits and to follow in 
court the separate procedures provided for the 
different taxing units. 


Wherefore, plaintiff prays: 


1. That process issue against the defendants to 
answer this Complaint. 


2. That after notice and hearing this court grant 
to plaintiff a Preliminary Injunction restraining the 
defendants from doing any act or thing for the pur- 
pose of collecting from plaintiff the tax imposed by 
the Alaska Property Tax Act, Chapter 10 of the 
Session Laws of 1949, as amended by Chapter 88 of 
the Session Laws of Alaska, 1949, during the pend- 
ency of this suit. 


3. That the defendants, pending the final hear- 
ing in this cause, be enjoined and restrained by 
Preliminary Injunction from doing any act or thing 
which would place a cloud upon the title of plain- 
tiff’s property hereinabove mentioned and from 
assessing, levying or collecting or attempting to levy, 
assess or collect anv tax on plaintiff’s property un- 
der the provisions of the Alaska Property Tax Act. 


4. That upon final hearing this court enter a 
final order and decree permanently enjoining the 
defendants and each of them from performing any 
of the acts mentioned hereinabove. 

5. That upon final hearing this court enter an 
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order, adjudging and decreeing Chapter 10, Session 
Laws of Alaska, 1949, as amended by Chapter 88 of 
the Session Laws of Alaska, 1949, to be null and void 
and of no legal force or effect. 


6. That the plaintiff be granted such other and 
further relief as the court deems meet. [13] 


/s/ LUTHER C. HESS, 
Plaintiff. 


/s/ H. L. FAULKNER, 
MEDLEY & HAUGLAND, 


/s/ CHAS. J. CLASBY, 
Attorneys for Plaintiff. 


State of Washington, 
County of King—ss. 


I, the undersigned, Luther C. Hess, being first 
duly sworn, depose and say that I am the plaintiff 
hereinabove named, that I have read the foregoing 
Complaint and know its contents, and that the facts 
stated therein are true and correct as I verily be- 
lieve. 

/s/ LUTHER C. HESS. 

Subscribed and sworn to before me this 26th day 

of November, 1949. 


[Seal] /3/ EDWARD F. MEDLEY, 
Notary Public and and for the State of Washington, 
County of King. Residing at Seattle. 


My commission expires 9/18/51. 
[Endorsed]: Filed December 2, 1949. [14] 
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COMPLAINT IN INTERVENTION 


Comes now the above-named intervenor and peti- 
tioner, by leave of court, and represents, complains 
and alleges as follows: 


[. 


That the above-entitled cause is pending in the 
above-entitled court, and it is brought for the pur- 
pose of testing the validity of the Alaska Property 
Tax Act, Chapter 10, Session Laws of Alaska, 1949, 
as amended by Chapter 88 of the Session Laws of 
Alaska, 1949, and plaintiff in his complaint alleges 
the act is unconstitutional and void. 


TOE, 


That the above-named intervenor is a corporation 
organized and existing under the laws of West Vir- 
ginia, and it has complied with all the laws of 
Alaska relating to corporations doing business in 
the Territory of Alaska. It has paid all corporation 
license taxes due the Territory, filed all reports 
required by law, and is doing business in Alaska; 
and it was engaged in lode mining in the Territory 
of Alaska from 1915 continuously until 1944 when 
economic conditions forced it to cease its mining 
operations temporarily. 
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That the intervenor is interested in the above- 
entitled cause and in the outcome thereof for the 
reasons hereinafter set forth, and intervenor’s com- 
plaint sets up questions of law and fact in common 
with plaintiff’s claim. Intervenor’s intervention will 
not delay or prejudice the adjudication of the rights 
of plaintiff or defendants or either of them, but it 
will enable all [15] parties to more fully present to 
the court all the issues of law involved in this cause. 


IV. 


That intervenor is the owner of both real and per- 
sonal property in the Territory of Alaska, First 
Judicial Division, and in five different taxing units 
thereof, as such are defined and designated in Chap- 
ter 10, Session Laws of Alaska, 1949; namely, in the 
City of Junea, the Juneau Independent School Dis- 
trict, the Douglas Independent School District, the 
City of Douglas, and in territory not included in any 
municipality or school district or other taxing unit. 
That the property consists of patented and un- 
patented mining claims, milling plant, buildings, 
foundry, machine shop and carpenter shop, wharves, 
power plants, transmission lines, dams, oil tanks, 
machinery, supplies, equipment, mill sites, and other 
real property in addition to the mining claims, all 
described and valued in the different taxing records 
of the five separate taxing units as follows: 
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Taxing Unit Description of Property Assessment Net Tax 
City of Douglas Transmussion lines 222.22. $ 2,500 $ 35.75 
Douglas Independent 

School District 19 mining claims -.....000200.... 9,500 

IEOUISES "22ers. ee 3,370 
240 power plait secs... 100,000 
MOUNT y WOtee .cccccccssesesl 10,000 


$ 122,870 1,204.13 


City of Juneau Cars andutrueks .-.2-2-.cccnte13- 1,850 36.26 
ACH MTN CS, 252-020 inte eee i 3,600 
Wharf and equipment ........ 10,000 
Warehouse and shed ............ 3,000 
JOOS AU 0 ee <r 2,000 
SMP DIES Cad ctecnntcns 40,000 1,187.76 
ED itt NID) <a 500 9.80 
yo) eas ES e247) a eee 800 
JS CTS oe et ene eR 10,846 
NEAGsAS{01 O11 Is ae ee 1,000 247.86 
(SIO) Ges pce! 5) 2e 9 Ses aoe ae ne eee 5,000 98.00 


$ 80,596 $1,579.68 
Juneau Independent 
(Colles CIC ei eae Lac (I eaaes eae 49,000 
Buildings, Transmission lines 109,000 
Perseverance mining claims 11,500 


Salmon Creek plant ............ 1,618,220 
Nugget Creek plant ............ 25,000 
Sheep Creek plant .2-............ 295,430 
9 claims (Sheep Creek)........ 900 
JS IOUT eres. eee ee 570 19,694.28 


$2,009,620 
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Taxing Unit Description of Property Assessment Net Tax 
Boats and watercraft .......... 291.00 

Territory of Alaska Annex plant and equipment 50,000 

Annex Creek line 22. .: 4,000 

Annex residences (3) .......... 3,000 

$ 57,000 

Personal exemption .......... 200 

Return filed for22....2 $ 56,800 


Wrangell District : 


Red Cliff Lode 0.603 aeres 
16 patented claims 218.081 acres 


Juneau District: 

10 claims patented 180.014 acres 
Total acres 398,698 
Assessment $10,000 
Return filed for 


That the taxes levied on all the property of inter- 
venor within the City of Douglas, the Douglas Inde- 
pendent School District, the City of Juneau, and the 
Juneau Independent School District have been paid 
in full for the current year, and that the tax rate 
in the City of Douglas is 15 mills with 2% discount 
for cash payment in full, and that the tax rate in the 
City of Juneau is 20 mills less 2% discount for pay- 
ment in cash in full, and that the tax rate in the 
Juneau Independent School District is 10 mills less 
2% for payment in full in cash. The ordinances of 
the City of Douglas and the City of Juneau and the 
resolutions of the Juneau and Douglas Independent 
School Districts provide [17] that taxes for the cur- 
rent year may be paid in two equal installments at 
the full rate or in cash at the discount hereinabove 
mentioned. 
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Intervenor re-alleges and adopts by reference as a 
part of this complaint in intervention all the allega- 
tions contained in Paragraphs II, III, IV, VI, VII, 
VIII, and XIV of plaintiff’s complaint and alleges 
that the Board of Assessment and Equalization was 
created and established for the First Judicial Divi- 
sion, Territory of Alaska, the same as that created 
and established for the Fourth Judicial Division and 
that in the First Judicial Division the Board has 
appointed an appraiser and assessor. 


Vi. 


Intervenor re-alleges and adopts by reference as a 
part of this complaint in intervention the allegations 
of Paragraph IX of plaintiff’s complaint and alleges 
that the same procedure was followed with reference 
to plaintiff in intervention’s real and personal prop- 
erty in the First Judicial Division as that described 
in Paragraph LX of plaintiff’s complaint with refer- 
ence to his property in the Fourth Judicial Division 
and that, in making the returns to the Tax Assessor 
in the First Judicial Division, the plaintiff in inter- 
vention inserted thereon a statement to the effect 
that the return was made without prejudice or 
waiver of the rights of plaintiff in intervention to 
contest the validity of Chapter 10, Session Laws of 
Alaska, 1949, or any assessment made or tax levied 
thereunder. 
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That pursuant to the provisions of the Alaska 
Property Tax Act and the municipal ordinances of 
the City of Juneau, [18] Alaska, the City of Juneau 
assessed, levied and collected from plaintiff in inter- 
vention the tax of 10 mills on the property of plain- 
tiff in intervention within the limits of the City of 
Juneau, Alaska, and an additional tax of 10 mills, 
making a total of 20 mills, all of which is to be used 
for municipal purposes pursuant to the provisions 
of the Alaska Property Tax Act, and the discounts 
allowed for the payment of this total tax of 20 mills 
in cash as hereinabove alleged were allowed upon the 
whole 20-mill levy, and the City of Douglas, pur- 
suant to the provisions of the Alaska Property Tax 
Act and the municipal ordinances of that city, 
assessed, levied and collected from plaintiff in inter- 
vention a tax of 10 mills on the property of plaintiff 
in intervention within the corporate limits of the 
City of Douglas and an additional 5 mills, making a 
total of 15 mills, all of which is to be used for munici- 
pal purposes by the City of Douglas pursuant to the 
provisions of the Alaska Property Tax Act, and the 
discounts for payment in full were allowed upon the 
entire tax of 15 mills. 


VIII. 

That under the provisions of the Alaska Property 
Tax Act the Juneau Independent School District 
and the Douglas Independent School District levied 
and assessed the tax of 10 mills on all real and per- 
sonal property of plaintiff in intervention herein- 
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above described which is situated within the Juneau 
and Douglas Independent School Districts, and the 
whole of this tax has been collected and retained 
by the Douglas and Juneau Independent School 
Districts for school purposes pursuant to the provi- 
sions of the Alaska Property Tax Act, and the dis- 
counts for payment in cash were allowed as herein- 
above alleged. [19] 
eX. 


That defendant Tax Commissioner is threatening 
to levy and collect a tax from plaintiff in interven- 
tion on the real and personal property of plaintiff 
in intervention within the Territory of Alaska out- 
side the municipalities and independent school dis- 
tricts hereinabove mentioned and which real and 
personal property is described in the aforesaid re- 
turns, according to the standards of valuation pre- 
scribed by the Alaska Property Tax Act, and he is 
asserting the taxes to be a lien upon the real and 
personal property of the plaintiff in intervention, 
which property is listed, described and set forth in 
plaintiff in intervention’s returns, which lien is a 
cloud upon the title of the real and personal prop- 
erty of plaintiff in intervention; and defendant M. 
P. Mullaney, Tax Commissioner, will, unless en- 
joined by this court, enforce the collection of the 
tax on both the real and personal property of plain- 
tiff in intervention, which tax, based on the value set 
forth in the returns of plaintiff in intervention, 
will be $668.00. 
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That all the taxes levied and assessed, including 
those which plaintiff in intervention has already 
paid the Cities of Juneau and Douglas and the 
Juneau and Douglas Independent School Districts 
and those which the defendant Tax Commissioner is 
threatening to collect, including those which are a 
len on the property of plaintiff in intervention and 
constitute a cloud upon the title thereof, are for the 
ealendar year 1949, and defendant M. P. Mullaney, 
Commissioner of Taxation for the Territory of 
Alaska, is threatening to and will, unless enjoined 
by this court, levy and assess and collect, through 
the means [20] provided by law and _ otherwise, 
similar taxes on valuations to be hereafter deter- 
mined on all the property of plaintiff in interven- 
tion in all future years; and all the taxes paid by 
plaintiff in intervention to the Cities of Juneau and 
Douglas and to the Juneau and Douglas Independ- 
ent School Districts, under the Alaska Property 
Tax Act, have been paid only because plaintiff in 
intervention had no alternative under the ordinances 
of the Cities of Juneau and Douglas and the resolu- 
tions and ordinances of the Juneau and Douglas 
Independent School Districts, in accordance with 
which these taxes were collected, and they were paid 
under duress and for the reason that the laws of the 
Territory and the ordinances of the Cities of Juneau 
and Douglas and the ordinances and resolutions of 
the Juneau and Douglas Independent School Dis- 
tricts make no provision for the payment of those 
taxes under protest or for enjoining the collection 
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of those already paid for the calendar year 1949, 
and no provision is made by law or the ordinances 
for the return of taxes levied, assessed and paid to 
municipalities and independent school districts in 
the Territory of Alaska. 


2x8 


Plaintiff in intervention re-alleges and adopts by 
reference, as a part of this complaint in interven- 
tion, all of the allegations contained in Paragraph 
XV of plaintiff’s complaint filed herein; and al- 
leges that the taxes imposed upon plaintiff in mter- 
vention by the Alaska Property Tax Act and which 
the defendant M. P. Mullaney, Commissioner of 
Taxation, is threatening to collect and which are a 
cloud upon the title of the real and personal prop- 
erty of plaintiff in intervention are invalid for the 
reasons set forth in Paragraph XV of [21] plain- 
tiff’s complaint, which is adopted as a part of this 
complaint in intervention. 


2S 


Plaintiff in intervention re-alleges all the allega- 
tions contained in Paragraph XVI of plaintiff’s 
complaint and adopts the same by reference as 
though fully set forth herein and alleges plaintiff 
in intervention is in the same situation and threat- 
ened with the same injuries as alleged by plaintiff 
in Paragraph XVI of his complaint with reference 
to himself, and that all of the allegations of Para- 
eraph XVI of plaintiff’s complaint apply with 
equal force to plaintiff in intervention. 
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That the granting of injunctive relief herein is 
also necessary to prevent a multiplicity of suits 
against defendant T’ax Commissioner and the Ter- 
ritory of Alaska and the different taxing units 
thereof to recover taxes imposed by the provisions 
of Chapter 10, Session Laws of Alaska, 1949, as 
amended by Chapter 88, Session Laws of Alaska, 
1949, for every property owner in the Territory 
is in the same situation as plaintiff; and if taxes 
are paid and the law is thereafter held to be invalid, 
each owner of property will be required to bring 
a separate action for the recovery of taxes so paid; 
and if plaintiff pays taxes levied in the future on 
its property within the City of Juneau and the 
City of Douglas, Alaska, and the Juneau and Doug- 
las Independent School Districts, under protest, 
it will be obliged to allow these taxing units to levy 
the tax and proceed in court to enforce lien on the 
property of plaintiff in intervention, as provided 
by the ordinances and resolutions of the Cities of 
Juneau and Douglas and the Juneau and [22] Doug- 
las Independent School Districts; and the procedure 
provided for the enforcement or collection of taxes 
in each taxing unit is different, the rate is different, 
and in order to obtain relief on the grounds and 
for the reasons hereinabove set forth, plaintiff in 
intervention would be required to file a multiplicity 
of suits and to follow in court the separate pro- 
cedures provided for the different taxing units. 
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Wherefore, intervenor prays as follows: 


1. That it may be permitted to intervene in this 
action under the provisions of the laws of Alaska 
and the rules of civil procedure, and that it may 
present to the court in this action the facts and evi- 
dence in support of this complaint in intervention 
and introduce such evidence and file such briefs and 
make such arguments as are proper and in support 
of the questions of fact hereinabove alleged and in 
support of the questions of law and fact which are 
common to plaintiff and intervenor and proceed 
as though plaintiff in intervention were a party 
plaintiff in the above-entitled cause. 


2. That the prayer of plaintiff’s complaint be 
granted. 


3. That the defendant M. P. Mullaney, Commis- 
sioner of taxation of the Territory of Alaska, pend- 
ing the final hearing in this cause, be enjoined and 
restrained by preliminary injunction from doing 
any act or thing which would place a cloud upon the 
title of the property of plaintiff in intervention 
hereinabove described and from assessing, levying 
or collecting, or attempting to levy, assess or collect, 
any tax on the property of plaintiff within the 
Territory of Alaska under the provisions of the 
Alaska Property Tax Act. 


4. That upon final hearing the court enter a 
final order [23] and decree permanently enjoining 
the defendant M. P. Mullaney, Commissioner of 
Taxation, and all of his deputies, assistants, and 
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employees, and each of them, from performing any 
of the acts mentioned hereinabove. 


do. That upon final hearing this court enter an 
order adjudging and decreeing Chapter 10 of the 
Session Laws of Alaska, 1949, as amended by Chap- 
ter 88 of the Session Laws of Alaska, 1949, to be 
null and void and of no legal force or effect. 


6. ‘That plaintiff in intervention be granted such 
other and further relief as the court deems meet. 


ALASKA JUNEAU GOLD 
MINING COMPANY, 
A Corporation, 


By /s/ E. G. NELSON, 
Plaintiff in Intervention. 


FAULKNER, BANFIELD & 
BOOCHEVER, 


By /s/ H. L. FAULKNER, 
Attorneys for Intervenor. 


Territory of Alaska, 
First Judicial Division—ss. 


I, the undersigned, being first duly sworn, depose 
and say that I am the Assistant Manager of the 
above-named Alaska Juneau Gold Mining Company, 
a corporation, and at present in charge of all of its 
property and business in the Territory of Alaska, 
and I am authorized to make this verification; that 
I have read the foregoing complaint in intervention, 
and that the facts stated therein are true and correct 
as I verily believe. 

/s/ KH. G. NELSON. 
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Subscribed and sworn to before me this 9th day 
of [24] January, 1950. 


[Seal] /3s/ N. C. BANFIELD, 
Notary Public for Alaska. 


My Commission expires Aug. 21, 1950. 
Receipt of Copy acknowledged. 
[Endorsed:] Filed January 13, 1950. [25] 


[Title of District Court and Cause. ] 


ORDER PERMITTING INTERVENTION 


Upon reading and filing the motion of the above- 
named intervenor, and also upon inspection of the 
complaint in intervention attached to the motion of 
plaintiff in intervention, 

It Is Hereby Ordered that the above-named 
Alaska Juneau Gold Mining Company, a corpora- 
tion, which is named as intervenor, be and it is 
hereby permitted to intervene in the above-entitled 
eause and to file herein its complaint in interven- 
tion and such motions as it deems necessary and 
advisable and to proceed in this cause as intervenor, 
pursuant to the provisions of law and the rules of 
civil procedure applicable. 

Done in open court this 13th day of January, 1950. 


/s/ HARRY EH. PRATT, 
Judge. 


Entered Jan. 13, 1950. 
[Endorsed]: Filed January 13, 1950. [26] 
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AFFIDAVIT OF DEFENDANT M. P. MUL- 
LANEY, COMMISSIONER OF TAXATION 


United States of America, 
Territory of Alaska—ss. 


I, M. P. Mullaney, being first duly sworn, depose 
and say: 


(1) That I am the Commissioner of Taxation 
for the Territory of Alaska and as such am charged 
by law with the duty of enforcing the tax laws of 
the Territory, and | have been made collector of the 
taxes levied under Ch. 10 8.L.A. 1949. 


(2) ‘hat since April 28, 1949, at which time 
the District Court for the First Judicial Division 
at Juneau, Alaska, issued a preliminary injunction 
in the case of Alaska Steamship Company v. Mul- 
laney restraining me from collecting amounts with- 
held by the plaintiff in that case from the wages and 
salaries of its employees as a tax under the Alaska 
Net Income Tax Act, which injunction as modified 
on July 9, 1949, so as to include only the amounts 
withheld from wages and salary of plaintiff’s sea- 
going personnel is still in effect as of the date of 
the signing of this affidavit, it has been my experi- 
ence as Commissioner of Taxation for the Territory 
of Alaska that the existence of said preliminary 
injunction has had the effect of causing many tax- 
payers and withholding agents under the Alaska 
Income ax Act to refuse to pay to the Territory 
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amounts withheld under the said Act. According 
to the records of my office, approximately 40 com- 
panies and associations that are withholding agents 
under the said Act have withheld amounts from the 
wages and salaries of their [98] employees totalling 
aproximately $145,000 for the first three quarters 
of 1949, have made returns to me as Tax Commis- 
sioner of this amount, but have refused to remit 
said sums to the Territory of Alaska. Each of said 
40 withholding agents in making the returns as 
aforesaid have given as reasons for not remitting 
the amounts withheld that the Alaska Income Tax 
Act had been challenged by other withholding agents 
and that injunctions had been issued by federal 
courts in the State of Washington and the Ter- 
ritory of Alaska. None of the said withholding 
agents have obtained an injunction restraining the 
collection from them of the amounts withheld as 
aforesaid. 

Therefore, based upon the foregoing facts, it is 
my opinion that the issuance of a preliminary in- 
junction in the above-entitled action will have the 
effect of causing many taxpayers other than the 
plaintiff to refuse to pay property taxes levied 
under Ch. 10 8.L.A. 1949, which will result in finan- 
cial distress for the Territory of Alaska and will 
cause unnecessary delay in the payment of the Ter- 
ritory’s obligations. 


/3s/ M. P. MULLANEY. 
Subscribed and sworn to before me this 24th day 
of January, 1950. 
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[Seal] /8/ MARTHA WENDLING, 
Notary Public for Alaska. 


My Commission expires: 11-1-50. 
Receipt of Copy acknowledged. 
[Endorsed]: Filed January 27, 1950. [99] 


[ Title of District Court and Cause. ] 


PRELIMINARY INJUNCTION 


This matter, having come on before the Court 
upon the complaint of plaintiff and the complaint 
in intervention of the intervenor above named and 
upon affidavits in support of the complaints, and 
upon argument of counsel of the respective parties, 
all on the 28th day of January, 1950, and the Court 
having made and filed herein its Findings of Fact 
and Conclusions of Law; now on application of 
plaintiff and intervenor and based upon the Find- 
ings and Conclusions, 

It Is Hereby Ordered that the defendant M. P. 
Mullaney, Commissioner of Taxation for the Terri- 
tory of Alaska, and his agents, officers and em- 
ployees are hereby enjoined and restrained, during 
the pendency of the above-entitled cause and until 
final determination thereof by the Court, from col- 
lecting from plaintiff or from the intervenor the 
tax imposed by the Alaska Property Tax Act, Chap- 
ter 10, Session Laws of Alaska, 1949, as amended 
by Chapter 88, Session Laws of Alaska, 1949, upon 
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property owned by them in the Territory outside 
of any municipality, school district or public utility 
district; and from attempting to make collection 
thereof and from applying or attempting to apply 
the provisions of Chapter 10, Session Laws of 
Alaska, 1949, as amended by Chapter 88, Session 
Laws of Alaska, 1949, to the plaintiff or to the 
intervenor. 

It Is Further Ordered that this preliminary in- 
junction shall become effective and be in full force 
and effect during the pendency of the above-entitled 
cause and until final determination thereof, upon 
plaintiff’s filing herein his bond [36] with sufficient 
sureties to the defendant for the benefit of whom it 
may concern in the sum of $1,000.00 to be approved 
by the Court or the clerk thereof, and conditioned 
to pay to the defendant, M. P. Mullaney, Commis- 
sioner of ‘Taxation, for the benefit of whom it may 
concern all damages which he may sustain if this 
preliminary injunction is wrongfully issued or 
issued without sufficient cause and upon the further 
condition that the intervenor furnish a similar bond 
in the penal sum of $1,000.00 conditioned in like 
manner. 

This Preliminary Injunction is issued upon the 
Findings and Conclusions heretofore filed herein 
by the Court and for the reason that it appears 
from the complaints of plaintiff and intervenor that 
serious constitutional questions arise on the plead- 
ings in this cause which cannot be determined until 
final hearing, and that pending the final hearing the 
plaintiff and intervenor are threatened with the 
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application to them of the provisions of Chapter 
10, Session Laws of Alaska, 1949, as amended by 
Chapter 88, Session Laws of Alaska, 1949, and that 
plaintiff and intervenor have no adequate remedy 
at law pending the final determination of this cause. 

Done in open Court this 30th day of January, 
1950. 

/s/ HARRY EK. PRATT, 
Judge. 


Entered Jan. 30, 1950. 
[Endorsed]: Filed January 30, 1950. [87] 


[ Title of District Court and Cause. ] 


STIPULATION RE INTRODUCTION OF 
EVIDENCE AT TRIAL 


It Is Hereby Stipulated and Agreed by and _ be- 
tween Faulkner, Banfield & Boochever, Collins & 
Clasby, and Edward IF’. Medley, attorneys for plain- 
tiff and intervener, and J. Gerald Williams, Attor- 
ney General of Alaska, attorney for defendants, 
that upon the trial of the above-entitled cause, there 
may be introduced in evidence by either side, all 
the affidavits, certified copies of ordinances, resolu- 
tions, minutes of meeting and other material which 
was used at the hearing on the application for pre- 
liminary injunction, with the same force and effect 
as though the matters contained in these docu- 
ments were presented by witnesses in open court, 
and that all affidavits, certified copies and other 


36 M.P. Mullaney, etc. 


documents introduced by both sides on the applica- 
tion for the preliminary injunction, may be con- 
sidered by the Court at the trial of the above- 
entitled cause, including affidavits of Luther C. 
Hess, Mrs. Daniel B. Livie, C. L. Popejoy, Celia E. 
Wellington, A. J. Balog, E. A. Tonseth, Frank Con- 
way, and M. P. Mullaney; certified copy of Or- 
dinance No. 329 of the City of Juneau; certified 
copy of Ordinance No. 2 of Juneau Independent 
School District; certified copy of extract of Minutes 
of Special Meeting of Board of Directors of Juneau 
Independent School District held August 19, 1949, 
certified copy of Ordinance No. 2 of Douglas Inde- 
pendent School District; certified copy of extract 
from Minutes of Meeting of Board of Directors of 
Douglas Independent School District held October 
5, 1949; certified copy of Ordinance No. 9 of the 
City of Douglas, Alaska; certified copy of extract of 
Minutes of Meeting of the Douglas City Council 
held September 12, 1949; certified copy of Ordinance 
No. 384, City of Fairbanks, Alaska; certified copy 
of Resolution of Common Council [89] of the City 
of Fairbanks, held September 26, 1949; certified 
copy of extract of Minutes of Meeting of Fairbanks 
City Council dated September 27, 1949; certified 
copy of Resolution of Common Council of the City 
of Fairbanks dated October 10, 1949; certified copy 
of Resolution of Directors of Fairbanks School 
District dated October 10, 1947; certified copy of 
Resolution of Fairbanks School District dated An- 
gust 18, 1949; and received with the same force and 
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effect as though presented by testimony of witnesses 
in open court, subject to all objections which may 
be interposed as to competency, relevancy and ma- 
teriality. 

It Is Further Stipulated that any further evi- 
dence deemed necessary by either side may also be 
presented at the time of the trial of the above- 
entitled cause, in the manner prescribed by law 
and the rules of the Court. 


Dated at Juneau, Alaska, the 31st day of Janu- 
ary, 1950. 
/s/ H. L. FAULKNER, 


/s/ CHAS. J. CLASBY, 


/3s/ EDWARD F. MEDLEY, 
Attorneys for Plaintiff 
and Intervener. 


/3/ J. GERALD WILLIAMS, 
Attorney for Defendant, 
M. P. Mullaney. 


/s/ MIKE STEPOVICH, 
Attorney for City of Fairbanks, Alaska, a Municipal 
Corporation. 
/s/ MAURICE T. JOHNSON, 
Attorney for Defendant Fairbanks School District, 
an Independent School District, and L. F. Joy, 
Frank Conway, A. F. Coble and Frank P. De- 
Wree, Directors of Fairbanks School District, 
an Independent School District Corporation. 


[Endorsed]: Filed February 6, 1950. [40] 
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AMENDED ANSWER OF DEFENDANT M. P. 
MULLANEY TO PLAINTIFE’S COMPLAINT 


Defendant M. P. Mullaney, by his attorneys, after 
leave of court first had and obtained, files this his 
amended answer to the plaintiff’s complaint on file 
herein, answering as follows, to wit: 


First Defense 


(1) Answering Paragraph I of the Complaint, 
defendant alleges that he is without knowledge or 
information sufficient to form a belief as to the truth 
of the allegations contained therein. 


(2) Answering Paragraph II of the Complaint, 
defendant admits the allegations contained therein. 


(3) Answering Paragraph III of the Complaint, 
defendant admits the allegations contained therein. 


(4) Answering Paragraph IV of the Complaint, 
defendant admits all material allegations contained 
therein with the exception of the allegation to the 
effect that the taxable value of non-producing pat- 
ented mining claims is fixed at $500.00 per each 20 
acres or fraction of each such claim. Defendant 
denies said allegation for the reason that the Alaska 
Property Tax Act provides that the assessed value 
of only those non-producing patented mining claims 
upon which the improvements originally required 
for patent have become useless through deteriora- 
tion, removal or otherwise is to be fixed at $500.00 
per each 20 acres or fraction of each such claim. 
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(5) Answering Paragraph V of the Complaint, 
defendant [27] alleges that he is without knowledge 
or information sufficient to form a belief as to the 
truth of the allegations contained therein. 


(6) Answering Paragraph VI of the Complaint, 
defendant admits that Section 44 of the Alaska 
Property Tax Act, Chapter 10 of the Session Laws 
of Alaska, 1949, provides that the defendant shall be 
the collector of taxes levied under the Alaska Prop- 
erty ‘Tax Act, but defendant denies the qualification 
placed upon said Section 44 by plaintiff in said 
Paragraph VI of his Complaint and which is con- 
tained in the following words, to wit: ‘‘on all prop- 
erty outside the incorporated cities, school districts, 
and publie utility districts in the Territory.’”’ De- 
fendant admits the remaining material allegations 
contained in said Paragraph VI. 


(7) Answering Paragraph VII of the Com- 
plaint, defendant admits that under the provisions 
of the Alaska Property Tax Act, the municipal 
corporations in the Territory of Alaska are author- 
ized to assess, collect and enforce the taxes on all 
property described in Section 3 of the Alaska Prop- 
erty Tax Act within municipalities, and that the 
assessment, collection and enforcement of said taxes 
shall be in the manner prescribed by the property 
tax law of the municipality; but defendant denies 
each and every other material allegation contained 
in said Paragraph VII. 
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(8) Answering Paragraph VIII of the Com- 
plaint, defendant admits all the material allegations 
contained therein. 


(9) Answering Paragraph IX of the Complaint, 
defendant admits all the material allegations con- 
tained therein. 


(10) Answering Paragraph X of the Complaint, 
defendant [28] alleges that he is without knowledge 
or information sufficient to form a belief as to the 
truth of the allegations contained therein. 


(11) Answering Paragraph XI of the Com- 
plaint, defendant alleges that he without knowledge 
or information sufficient to form a belief as to the 
truth of the allegations contained therein. 


(12) Answering Paragraph XII of the Com- 
plaint, defendant admits that he intends to collect 
a tax from plaintiff on the real and personal prop- 
erty described in the returns aforesaid according 
to the standards of valuation prescribed by the 
Alaska Property Tax Act, that he will enforce the 
collection of said tax and that said tax, based on the 
value set forth in the returns, amounts to $580.13; 
but defendant denies each and every other material 
allegation contained in said Paragraph XII. 


(13) Answering Paragraph XIII of the Com- 
plaint, defendant admits that the taxes which have 
been levied and assessed and which defendant in- 
tends to collect from plaintiff are for the calendar 
year 1949; but defendant denies each and every 
other material allegation contained in said Para- 
graph XITLI. 
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(14) Answering Paragraph XIV of the Com- 
plaint, defendant admits all material allegations 
contained therein with the exception of the allega- 
tion that ‘‘no assessment rolls have been made for 
the respective judicial divisions of the Territory,”’ 
which allegation defendant denies. 


(15) Answering Paragraph XV of the Com- 
plaint, defendant denies each and every material 
allegation contained therein. 


(16) Answering Paragraph XVI of the Com- 
plaint, defendant denies each and every material 
allegation contained therein. [29] 


(17) Answering Paragraph XVII of the Com- 
plaint, defendant denies each and every material 
allegation contained therein. 


Second Defense 


For a second and separate defense, defendant 
alleges that the classification contained in Ch. 10 
S.L.A. 1949 between (a) property within incor- 
porated cities and towns, incorporated school dis- 
tricts, and independent school districts, and (b) 
property outside of such areas, is reasonable and 
valid and does not violate standards of uniformity 
and equality for the reason that under territorial 
laws the public schools within areas designated 
above as (a) receive only approximately two-thirds 
support from territorial funds, while the schools in 
areas designated above as (b) receive 100% support 
from territorial funds. 

Wherefore, defendant M. P. Mullaney, having 
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fully answered the complaint of plaintiff filed 
herein, prays for a judgment and decree declaring 
Ch. 10 8.L.A. 1949 to be valid in its entirety, and 
for an order dismissing said complaint. 


/s/ J. GERALD WILLIAMS, 
Attorney General of Alaska. 


/s/ JOHN H. DIMOND, 
Assistant Attorney General, Attorneys for Defend- 
ant, M. P. Mullaney. 


United States of America, 
Territory of Alaska—ss. 

John H. Dimond, being first duly sworn on oath, 
deposes and says: that I am one of the attorneys for 
the defendant M. P. Mullaney in the above-entitled 
action, and make this affidavit of verification for 
and on behalf of said defendant [80] for the reason 
that he is not now at Juneau, Alaska, nor within 
100 miles thereof, the place where this affidavit is 
made; that I have read the foregoing Amended 
Answer, know the contents thereof and that the 
same is true as I verily believe. 


/s/ JOHN H. DIMOND. 
Subseribed and sworn to before me this 38rd day 
of May, 1950. 


[Seal] /s/ MARTHA WENDLING, 
Notary Public for Alaska. 


My Commission expires November 1, 1950. 
Receipt of Copy acknowledged. 
. [Endorsed]: Filed May 8, 1950. [31] 
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AMENDED ANSWER OF DEFENDANT M. P. 
MULLANEY TO COMPLAINT IN INTER- 
VENTION 


Defendant M. P. Mullaney, by his attorneys, after 
leave of court first had and obtained, files this his 
amended answer to the complaint in intervention on 
file herein, answering as follows, to wit: 


First Defense 


(1) Answering Paragraph I of the Complaint 
in Intervention, defendant admits the allegations 
contained therein. 


(2) Answering Paragraph II of the Complaint 
in Intervention, defendant admits all material al- 
legations contained therein. 


(3) Answering Paragraph III of the Complaint 
in Intervention, defendant admits all material al- 
legations contained therein. 


(4) Answering Paragraph IV of the Complaint 
in Intervention, defendant admits all material al- 
legations contained therein with the exception of 
the allegation that the tax rate in the Juneau Inde- 
pendent School District is 7 mills, and defendant 
alleges that the tax rate in said district is 10 mills. 


(5) Answering Paragraph V of the Complaint 
in Intervention, defendant re-alleges and adopts by 
reference as part of this amended answer, all of 
Paragraphs (2), (8), (4), (6), (7), (8) and (14) 
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of defendant’s amended answer to the complaint of 
plaintiff Luther C. Hess on file herein. Defendant 
admits the allegation that the Board of Assessment 
and Equalization was created and established for 
the First Judicial [82] Division, Territory of 
Alaska, the same as that created and established for 
Judicial Division the Board has appointed an ap- 
praiser and assessor. 


(6) Answering Paragraph VI of the Complaint 
in Intervention, defendant admits all the material 
allegations contained therein. 


(7) Answering Paragraph VII of the Complaint 
in Intervention, defendant admits all the material 
allegations contained therein. 


(8) Answering Paragraph VIII of the Com- 
plaint in Intervention, defendant admits all ma- 
terial allegations contained therein with the excep- 
tion of the allegation that the whole of the tax of 
10 mills collected by the Juneau Independent School 
District was retained by it, and defendant alleges 
that a portion of said tax was paid to the Commis- 
sioner of Taxation for the Territory of Alaska. 


(9) Answering Paragraph LX of the Complaint 
in Intervention, defendant admits that he intends 
to collect a tax from plaintiff in intervention on its 
real and personal property within the Territory 
of Alaska outside the municipalities and independ- 
ent school districts and which real and personal 
property is described in the returns aforesaid, ac- 
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cording to the standards of valuation prescribed by 
the Alaska Property Tax Act, that he will enforce 
the collection of said tax and that said tax, based 
on the values set forth in said returns, amounts to 
$668.00; but defendant denies each and every other 
material allegation contained in said Paragraph IX. 


(10) Answering Paragraph X of the Complaint 
in [383] Intervention, defendant admits that the 
taxes which have been levied and assessed and which 
defendant intends to collect from plaintiff in inter- 
vention are for the calendar year 1949; but de- 
fendant denies each and every other material allega- 
tion contained in said Paragraph X. 


(11) Answering Paragraph XI of the Complaint 
in Intervention, defendant denies each and every 
material allegation contained therein. 


(12) Answering Paragraph XII of the Com- 
plaint in Intervention, defendant denies each and 
every material allegation contained therein. 


(13) Answering Paragraph XIII of the Com- 
plaint in Intervention, defendant denies each and 
every material allegation contained therein. 


Second Defense 


For a second and separate defense, defendant al- 
leges that the classification contained in Ch. 10 
S.L.A. 1949 between (a) property within incor- 
porated cities and towns, incorporated school dis- 
tricts, and independent school districts, and (hb) 
property outside of such areas, is reasonable and 
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valid and does not violate standards of uniformity 
and equality for the reason that under territorial 
laws the public schools within areas designated 
above as (a) receive only approximately two-thirds 
support from territorial funds, while the schools in 
areas designated above as (b) receive 100% support 
from territorial funds. 

Wherefore, defendant M. P. Mullaney, having 
fully answered the complaint in intervention filed 
herein, prays for a judgment and decree declaring 
Ch. 10 8.L.A. 1949 to be valid in [34] its entirety, 
and for an order dismissing said complaint in inter- 
vention. 

/s/ J. GERALD WILLIAMS, 
Attorney General of Alaska. 


/s/ JOHN H. DIMOND, 
Assistant Attorney General, Attorneys for Defend- 
ant, M. P. Mullaney. 


United States of America, 
Territory of Alaska—ss. 


John H. Dimond, being first duly sworn on oath, 
deposes and says; that I am one of the attorneys for 
the defendant M. P. Mullaney in the above-entitled 
action, and make this affidavit of verification for 
and on behalf of said defendant for the reason that 
he is not now at Juneau, Alaska, nor within 100 
miles thereof, the place where this affidavit is made; 
that I have read the foregoing Amended Answer, 
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know the contents thereof and that the same is true 
as I verily believe. 


/3s/ JOHN H. DIMOND. 
Subscribed and sworn to before me this 3rd day 
of May, 1950. 


[Seal] /s/ MARTHA WENDLING, 
Notary Public for Alaska. 


My Commission expires November 1, 1950. 
Receipt of Copy acknowledged. 
[Endorsed]: Filed May 8, 1950. [35] 
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OPINION 

The Organic Act of Alaska approved August 24, 
1912, as amended by act of June 3, 1948, T 48, sec- 
tion 78 USCA, Supp., 48-1-1 ACLA, 62 Stat. 302, 
will hereinafter be referred to as the Organic Act; 
Chapter 10 of the Session Laws of Alaska 1949 will 
hereinafter be referred to simply as Chapter 10; 
Alaska Compiled Laws Annotated 1949 will be re- 
ferred to as ACLA; the portion of Alaska outside 
of cities (also called municipal corporations), inde- 
pendent school districts, incorporated school dis- 
tricts and public utility districts will be referred to 
hereinafter as the ‘‘Tax Commissioner’s’’ district; 
the word city shall include the municipal corpora- 
tions of Juneau, Douglas and Fairbanks, each of 
which is classified under the laws of Alaska as a 
first class city. 


Section 1 Mining Claims 


The Act of Congress of June 3, 1948, amending 
section 9 of the Organic Act of Alaska provides, 
‘* All taxes shall be uniform upon the same class of 
subjects and shall be levied and collected under 
general laws, and the assessments shall be according 
to the true and full value thereof, except that un- 
patented mining claims and nonproducing patented 
mining claims, which are also unimproved, may be 
valued at the price paid the United States therefor, 
or at a flat rate fixed by the Legislature, but if the 
surface ground is used for other than mining pur- 
poses, and has a separate and independent value for 
such other purposes, or if there are improvements 
or machinery or other property thereon of such a 
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character as to be deemed a part of the realty, then 
the same shall be taxed according to the true and 
full value thereof. No tax shall be levied for terri- 
torial purposes in excess of 2 per centum upon the 
assessed valuation of the property therein in any 
one year; nor shall any incorporated town or muni- 
cipality levy any tax, for any purpose, in excess of 
3 per centum of the assessed valuation of property 
within the town in any one year.”’ 

The legislature of Alaska by Chapter 10, which 
became effective on the 21st day of February, 1949, 
provided in section 3 thereof for the calendar year 
of 1949 and each calendar year thereafter, ‘*T'here 
is hereby levied, and there shall be assessed, col- 
lected and paid a tax upon all real property and 
improvements and personal property in the terri- 
tory at the rate of 1% of the true and full value 
thereof. For the purposes of this section, the as- 
sessed value of unimproved, unpatented mining 
claims which are not producing and non-producing 
patented claims upon which the improvements orig- 
inally required for patent have become useless 
through deterioration, [108] removal or otherwise, is 
hereby fixed at $500 per each 20 acres or fraction 
Of cachianehtelann T=,” 

The plaintiff has mining claims both patented 
and unpatented which under the terms of said sec- 
tion 3 would be subject to tax which have been 
taxed by the taxing units wherein they lie. 

Tt is maintained by plaintiff and intervenor that 
the Territorial Legislature had no authority from 
Congress to provide in section 3 of Chapter 10 that 
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the value of mining claims which were nonprodue- 
ing and were without improvements should be fixed 
at $500 for each 20 acres or fraction thereof in such 
claim in that such a valuation is not the price ‘‘paid 
the United States therefor’ nor a ‘‘flat rate.’’ 

The word ‘‘flat’’ is ordinarily an adjective mean- 
ing ‘‘absolute; unvarying; exact; even’’; 

Webster’s International Dictionary, 2nd Ed. 

In Salt Lake City v. Christensen Co., 95 P. 523, it 
was held that the levy of a specified tax in an equal 
sum upon all merchants was a flat rate. 

In Holst v. Roe, 39 Oh. St., 340; 48 Am. Rep. 459, 
it was held that a tax per capita upon animals 
owned by a taxpayer would be invalid as not being 
according to value. 

In Northwestern Improvement Co. v. State, 220 
N.W. 486, a statute providing for a tax of 3 cents 
for each acre of mineral resources was held to be a 
flat tax rate per acre and invalid as not according 
to value. 

In re opinion of the Justices (N.H) 149 Atl. 334, 
it was held that a proposed bill to make a valuation 
per acre, the test of taxibility was invalid. 

‘‘A statute is invalid which sets up an arbitrary 
and inflexible standard for the valuation of prop- 
pays | OL CI pace 152, section 89, 

In Reelfoot Lake Levy District v. Dawson 
(Tenn.) 36 S. W. 1042, an act of the legislature pro- 
viding that the board of levy directors had the duty 
“‘to assess and levy a contribution tax not exceeding 
10 cents per acre * * *’’ was [109] invalid as contra- 
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vening the Constitution which provided, ‘‘ All prop- 
erty shall be taxed according to its value * * *” 


Under section 3 of Chapter 10, a mining claim of 
one acre would be valued at $500 which is at the 
rate of $500 per acre; a claim of 10 acres would be 
valued at $500 which is at the rate of $50 per acre; 
a claim of 20 acres would be valued at $500 which is 
at the rate of $25 per acre; a claim of 20.1 acres, 
which is the maximum area of a quartz claim, would 
be valued at $1000 which would be at the rate of 
$49.75 per acre; a claim of 40 acres would be valued 
at $1000 which would be at the rate of $25 per acre; 
a claim of 160 acres would be valued at $4000 which 
would be at the rate of $25 per acre. 

Thus the tax on mining claims is not a flat rate 
and the assessment is not according to the true and 
full value thereof required by the Organic Act. 

The results of what is said hereinabove are that 
the territorial tax of 1% upon mining claims of 
plaintiff and also of the intervenor is invalid. 
Section 2. Lack of Territorial Equalization Board 

While Chapter 10 provides for equalization of as- 
sessments in each judicial division, there is no pro- 
vision for a Board of Equalization to equalize the 
taxes of the various taxing districts in various judi- 
cial divisions. Counsel for plaintiff and intervenor 
maintain that the lack of such a board in itself 
makes the territorial tax of Chapter 10 lacking in 
uniformity. 

Boards of equalization are creatures of statute. 

Michigan Central Railroad v. Powers, 201 
U.S. 301-302. 
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State Railroad Tax Case, 83 U.S. 609 61 C. 
J., p. 749, sec 922 and 935. 


Consequently as the laws of Alaska do not require 
a Territorial Board of Equalization, the lack of 
such a board does not in itself show a lack of uni- 
formity in the tax imposed by Chapter 10. [110] 


Section 3 Uniformity of Taxation under 
Chapter 10 


By Chapter 10, the Territorial Legislature pro- 
vided for a territorial tax of one per cent of the as- 
sessed value of property, real or personal, in Alaska. 
It provided that a large part of such taxes were to 
be collected by municipalities, public utility districts 
and school districts at their expense. Property 
which was not within a municipal corporation or a 
school district or public utihty district was to have 
its taxes assessed and collected by the Tax Commis- 
sloner under the special provisions of Chapter 10. 

Property which lay within the boundaries of a 
city, or town ox independent school district or in- 
corporated school district or public utility district 
was to have its property assessed and collected by 
the municipality or district in which it lay and 
according to the property tax laws of that munici- 
pality or district (s 4, Ch 10). Independent school 
districts are composed of a city plus some sur- 
rounding area while incorporated school districts 
do not have any city within their boundaries. 

Property which lay outside the boundaries of a 
city but within the boundaries of an independent 
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school district was to be assessed and tax collected 
by the officers of the independent school district 
according to the tax laws of the district which was 
allowed the same penalties, rate of interest and 
exemptions as its city and the power and duties of- 
a city with reference to the levy, assessment and 
collection of taxes and all the laws relative to the 
levy and collection of taxes in municipal corpora- 
tions (87-38-54). 

The word uniform or uniformity as used in the 
Organic Act of Alaska (s. 9 as amended) is the 
same as used in the United States Constitution 
where Congress was given the power to lay excise 
taxes etc., ‘‘but all duties, imposts and excises shall 
be uniform throughout the United States.”’ 

In Knowlton v. Moore, 178 U. S. 41, the Supreme 
Court interpreted the meaning of the word uni- 
form appearing in the Constitution as above men- 
tioned. The construction approved by [111] the 
Court in that case was (page 84) ‘‘that the words 
‘uniform throughout the United States’ do not re- 
late to the inherent character of the tax as respects 
its operation on individuals, but simply requires 
that whatever plan or method Congress adopts for 
laying the tax in question, the same plan and the 
same method must be made operative throughout 
the United States; that is to say, that wherever a 
subject is taxed anywhere, the same must be taxed 
everywhere throughout the United States, and at 
the same rate.”’ 

And page 96, ‘‘The proceedings of the Conti- 
nental Congress also make it clear that the words 
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‘uniform throughout the United States’ which were 
afterwards inserted in the Constitution of the 
United States, had, prior to its adoption, been fre- 
quently used, and always with reference purely to 
a geographical uniformity and as synonymous 
with the expression, ‘to operate generally through- 
out the United States.’ ”’ 

Page 104, ‘“‘The sense in which the word ‘uni- 
form’ was used is shown by the fact that the com- 
mittee, whilst adopting in a large measure the 
proposition of Mr. McHenry and General Pinckney, 
‘that all duties, imposts, excises, prohibitions or 
restraints ... shall be uniform and equal through- 
out the United States,’ struck out the words ‘and 
equal.” Undoubtedly this was done to prevent the 
implication that taxes should have an equal effect 
in each State. As we have seen, the pith of the 
controversy during the Confederation was_ that 
even, although the same duty or the same impost 
or the same excise was laid all over the United 
States, it might operate unequally by reason of the 
unequal distribution or existence of the article 
taxed among the respective States.”’ 

In Fox v. Standard Oil Co., 294 U. S., page 102, 
the Supreme Court stated, ‘Third. The statute 
does not violate the constitution of West Virginia 
which requires that taxation shall be equal and 
uniform through the state. Article 10, section 1. 

The constitution of Indiana has a like provision 
which was considered by this court when sustaining 
the chain store [112] tax in State Board of Tax 
Commissioners v. Jackson, supra, at p. 542. The 
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view was expressed that the standard of uniformity 
under the constitution of the state was substantially 
the same as the standard of equality under the 
Fourteenth Amendment of the constitution of the 
nation.’’ 

To the same effect is Alaska Steamship Co. v. 
Mullaney, 180 F. 2nd 817. 

In Fernandez v. Wiener, 326 U.S. 359, the court 
said, “‘It has long been settled that within the 
meaning of the uniformity requirement a tax is 
uniform when it operates with the same force and 
effect in every place where the subject of it is 
found.”’ 

Cities have the statutory power to levy, assess 
and collect taxes up to and including 3% of the 
value of the non-exempt property within their 
boundaries, (s. 9, Organic Act as amended, T 48, 
USCA, section 44, supp.) The grant to the city 
by the legislature of the right to assess, collect and 
keep the territorial one per cent tax gives those 
cities the right to assess, levy and collect a total 
of 4% of the value of property within their 
boundaries. 

The amendment of June 3, 1948, T 48, USCA, 
section 44, supp. raised the taxing ability of ‘‘any 
incorporated town or municipality’? from 2% to 
3% but did not raise the power of school districts 
to tax in excess of 2% of the assessed valuation. 

As long as all city expenses are not over 3% of 
the assessed valuation of its property, there will 
be no difference between the sum raised by levy of 
3% for the city expenses and one wherein the levy 
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is for 2% for city expenses plus 1% for the terri- 
torial tax. But if the city’s expenses are to be 
over 3% of the assessed valuation of the city’s 
property, the city will be compelled to collect the 
territorial tax of 1% in order to pay the expenses 
which are over the 3%. 

An independent school district is limited to a tax 
levy of 2% of the assessed valuation of its property. 
Consequently [113] in order for it to pay expenses 
above 2%, it will have to utilize the territorial tax. 

Cities were, by s. 4, Ch. 10, allowed to retain for 
their own uses the entire one per cent of the terri- 
torial tax collected by them. The independent 
school districts and ineorporated school districts 
were given the right to collect and to keep such 
portion of the territorial taxes as was necessary 
for school expenses, but they were required to pay 
over to the Territorial Treasurer any amount of 
such taxes which existed after satisfying such 
school expenses. 

As Chapter 10 levied the territorial tax and gave 
the entire tax to the city collecting it and as the 
power to tax and the power to dispose of it are 
inseparable powers, it appears that the levy of a 
tax in Chapter 10 and the giving of the same to 
the cities collecting were separate acts, each of 
which was entirely within the power of the legis- 
lature. (61 C. J. p. 1520.) 

The duty to collect taxes may be laid on a mu- 
nicipality by the state. Some states allocate in 
advance part of the tax to the municipality (61 
C. J. p. 1523). 
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Counsel for defendants assert that the legisla- 
ture has in effect in Chapter 10 made two classes 
for taxation, to wit: the first class being property 
within incorporated municipalities and the second 
class being property outside incorporated munici- 
palities. It is thus an alleged classification accord- 
ing to the location of the property. 

Classifications according to the location of the 
property are invalid. 


Philadelphia, B. & W. R. Co. v. Mayor and 
Council of Wilmington (Del. 48) 57 Atl. 
ASO. Tae) 


1 Cooley on Taxation, 
sec. 330. 


Essex County Park Comm. v. West Orange 
CNS 73 Ati O11. 


In Re State Taxation (Me.), 
55 Atl. 827. 


Monaghan v. Lewis, 
59 Atl. 948. 


Village of Hardwick v. Town of Walcott 
(i) IS eal) ales] 


In Maryland, where the constitution does not 
forbid local laws, it was held in Grossman v. 
Baughan, 129 Atl. 370, that a law limited to the 
City of Baltimore, was valid. 

As the Organic Act of Alaska (48 USCA, sec- 
tion 78) provides ‘‘All taxes shall be uniform upon 
the same class of subjects * * * ”’ it is believed 
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the subject of taxation is the real and personal 
property of a taxpayer and that a classification of 
property as within or without a city would not be 
a classification of the subject of taxation at all. 

Sechoyer v. Comet Oil & R. Co. (Pa.), 180 Atl. 
416, the statute made gas taxes paid to a corpora- 
tion vendor a prior lien on the vendor’s property. 
Held: that the statute was invalid as was the 
classification of vendors as individual or corpo- 
rations. 

It was stated by the court: ‘*The test of classi- 
fication is whether it produces diversity in results 
or lack of uniformity in its operation either on 
given subjects of the tax or the persons affected 
as payers. There must be a real distinction be- 
tween the objects with which the law deals for it 
to be valid.’ 

The above-mentioned classification (within or 
without a municipal corporation) produces di- 
versity and lack of uniformity within each of said 
classes as hereinafter shown. 

Also if such classification was made, it would be 
invalid by reason of lack of uniformity within each 
such classification. 

The following lack of uniformity is found: 

Property Within Cities 

The cities of Juneau and Douglas by ordinance 
allow a 2% discount if the whole tax is paid before 
delinquent. ‘This was by reason of an ordinance 
of the cities of Juneau and Douglas passed long 
before the passage of Chapter 10. The Territorial 
Legislature is presumed to have known of the or- 
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dinance and to have approved of the same in re- 
quiring the territorial tax to be assessed and 
collected according to the laws of the city wherein 
it lay. The tax in the City of Juneau [115] and 
Douglas therefore is 98/100 of 1% whereas in the 
City of Fairbanks no rebate is allowed and 
100/100 of 1% of the territorial tax must be paid. 

In the City of Juneau taxes are delinquent if the 
first half is not paid by 4 o’clock p.m. on November 
15th of the year of levy. If not paid at that time, 
it becomes delinquent and the whole tax becomes 
due and a penalty of 15% plus interest at 12% per 
year is added. If the first half is paid before de- 
delinquent, the second half is not due until May 15th 
of the next year. 

In the City of Fairbanks taxes are delinquent if 
not paid prior to October 16th of the year of levy. 
A penalty of 10% plus interest at 10% per year is 
added for delinquency. If the first half of the tax 
is paid on or before October 15, the second half is 
due March 31st of the ensuing year. 

In the City of Douglas taxes are delinquent if 
not paid before November 16th of the year of tax- 
ation. A penalty of 10% plus 8% interest is added 
for delinquency. If the first half is paid before 
delinquent, the second half is due March 15th of the 
ensuing year. 

The lien for the payment of taxes is impressed 
upon the property when the assessment is complete 
which in Juneau is on or before the 2nd Tuesday 
in October of the year of levy. (Juneau ordinance 
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attached to affidavit of C. L. Popejoy, filed herein 
January 18, 1950, sections 6, 7 and 8). In Douglas, 
the lien attaches in the month of August of year of 
levy (section 7, Ordinance of Douglas, attached to 
affidavit of A. J. Balog, filed herein January 18, 
1950). 

In the City of Fairbanks, the lien attaches on 
the first day of October of the year of levy. 

Unless otherwise provided by statute, the tax 
becomes a lien upon the property taxed as soon as 
the levy and assessment are made and the rate fixed. 
ee. J. Ss. 1172, p. 922. 

The statutes of Alaska and the ordinances of the 
cities and districts provide that the tax len shall 
attach to real and personal property upon the 
assessment being made as hereinbefore mentioned. 

S. 37-38-54; 8. 16-1-85 (9) ACLA. 

Also ordinances. 

Property Outside the Cities 

This would include all of the property within the 
Tax Commissioner’s taxing district and public 
utility districts and [116] incorporated school dis- 
tricts and independent school districts outside the 
included city. 

Chapter 10 provides for the following exemptions 
from taxes: (1) Personal property of any person to 
the value of $200; (2) New commercial businesses 
during the time of construction but not more than 
3 years; (3) Homesteads from the date of final entry 
until one year after the patent has been granted; 
(4) As an industrial incentive, the Tax Commis- 
sioner with the approval of the Divisional Board of 
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Assessment may grant an exemption up to one-half 
of the territorial tax for a period not exceeding 10 
years from the date production commenced (sec. 6, 
Ch. 10). 

Exemptions granted by the Tax Commissioner as 
an industrial incentive mentioned above are by sec- 
tion 6 (h) (4) of Chapter 10 made applicable to all 
other taxing districts. 

The exemptions other than mentioned in sec. 6 (h) 
(4) do not apply to any taxing district other than 
the Tax Commissioner’s district. The cities and 
districts to which the city tax law has been made 
applicable have an exemption of $200 upon the value 
of the furniture of the head of a family or house- 
holder but that is much narrower than the $200 ex- 
emption mentioned as to an exemption in the Tax 
Commissioner’s district. (16-1-35(9).) 

In the independent school districts of Juneau, 
Douglas and Fairbanks outside the included city, 
there is a right to redeem from tax sales within 2 
years of the sale. (See ordinances and resolution of 
cities and independent school districts.) In the Tax 
Commissioner’s district, there 1s no such redemption. 

In the school districts outside of cities, notice by 
publication for four consecutive weeks must be given 
prior to a tax sale whereas the only notice given for 
the sale for delinquent taxes within the Tax Commis- 
sioner’s district is the filing of a delinquent list of 
taxes in the District Court with the clerk, another 
list in the Office of the Treasurer of Alaska and a 
third list in the Office of the Register of the [117] 
District Land Office (s. 42, Ch. 10). Consequently if 
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the territorial legislature did so classify, there were 
many matters within each class which were not uni- 
form and which make the classification invalid. 

The matters mentioned above as constituting 
lack of uniformity within and without cities con- 
stitute a lack of uniformity between taxing dis- 
tricts generally, the existence of which makes the 
taxing portion of Chapter 10 invalid. The 2% 
discount given by the independent school districts 
of Juneau and Douglas are not given anywhere 
else except in the cities of Juneau and Douglas. 

In Fairbanks, the Fairbanks independent school 
district and in the Tax Commissioner’s district, 
there is no discount on taxes. 

See. 32, Ch. 10, effective as to the Tax Commis- 
sioner’s district only, makes taxes payable upon 
the first day of February of the ensuing year. The 
lien of the tax in the Tax Commissioner’s district 
becomes fixed upon the completion of the assess- 
ment which is to be on or before the first day of 
September for 1949, and thereafter on or before 
the first day of July (sections 16 and 34, Ch. 10). 


Valuation 


Sec. 11, Ch. 10 which applies only to the Tax 
Commissioner’s district states, ‘*The true value of 
property shall be the value at which the property 
would generally be taken in payment of a just debt 
from a solvent debtor.’’ Section 9 of the Organic 
Act requires that assessments of property be made 
‘according to the true and full value thereof.”’ 
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Sec. 9, (Organic Act as amended) 62 St. 302, T. 
48 USCA, s. 78, Supp. 


Section 4 Taxes Within the City of Fairbanks 


Sec. 3, Chapter 10 provides ‘‘In the calendar 
year of 1949 and each calendar year thereafter 
there is hereby levied and there shall be assessed, 
collected and paid a tax upon all real property and 
improvements and personal property in the [118] 
territory at the rate of one per centum of the true 
and full value thereof.’’ 

In see. 4, Ch. 10, it states that within the limits 
of a city, the territorial tax shall be collected and 
enforced in the manner prescribed by the property 
tax laws of the municipalty. 

The territorial tax became a hen upon the prop- 
erty within the City of Fairbanks upon the 26th 
day of September, 1949, when the assessment rolls 
were by resolution accepted. (See resolution of 
September 26, 1949, and ordinances of City of Fair- 
banks attached to the motion for a preliminary in- 
junction. ) 

In said resolution it was also provided that a 20 
mill levy be made for the school and city expenses 
in addition to the one per cent territorial tax. 

As the levy of the tax was made by section 3, 
Ch. 10 and as the City of Fairbanks assessed the 
property on the 26th day of September, 1949, and 
also in the same resolution made arrangements for 
the collection of the territorial tax, it had done 
everything required by law at that time. 

However, upon the 10th day of October, 1949, 
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the council of the City of Fairbanks amended its 
resolution of September 26, 1949, by providing 
that there should be ‘‘0’’ taxes collected for the 
territorial tax. 


See. 4, Ch. 10 provides that the cities may assess 
and collect the territorial tax on property situated 
in said cities in the manner prescribed by the 
property tax laws of the city. The city may also 
levy additional taxes to be assessed and collected at 
the same time and manner as provided in sec. 3. 


Section 5 Intervenor’s Case 


As intervenor is the owner of property within 
the cities of Juneau and Douglas, the matters 
stated hereinbefore with reference to the legality 
of the tax upon the plaintiff’s property in the City 
of Fairbanks show the ilegality of Chapter 10 
with reference to intervenor’s said property. Like- 
wise, [119] the conclusions announced hereinbefore 
relative to the illegality of said tax as to the prop- 
erty of the plaintiff within the Fourth Judicial 
Division but outside the City of Fairbanks apply 
to intervenor’s property in the First Judicial Di- 
vision but outside the cities of Juneau and 
Douglas. 

Intervenor paid the following taxes upon its 
boats in the Juneau independent school district, 
to wit: tug Trojan 43 tons at $4, $172; mine tender 
Amy 22 tons at $4, $88; scow #1 22 tons, $1; 
scow #3 271 tons, $10; scow #4 271 tons, $10; 
scow #3 271 tons, $10. 


66 M.P. Mullaney, ete. 


It thus appears that intervenor was in no way 
injured by the provisions of Chapter 88, Session 
Laws of Alaska, 1949, amending section 3, chapter 
10, so as to allow boats to be valued according to 
their actual value or at ¢4 per registered ton. It 
chose to have part of its boats assessed at actual 
value and part of them at $4 per registered ton, 
apparently thereby securing the lowest tax rate 
for its property. Intervenor is now in no position 
to assert the invalidity of the amendment. 


Section 6 Who May Complain of the 
Illegality of the Tax 


The general rule is of course that those only 
who would be injured by the operation of the 
illegal tax may complain of the illegality. Alaska 
Steamship Co. v. Mullaney, 180 F. 2nd 815. 

The lien of the illegal tax has already attached 
to the properties of plaintiff and intervenor by 
reason of Chapter 10’s levy in section 3. The com- 
plaint in this action states facts sufficient to con- 
stitute a suit to remove a cloud and also to prevent 
future clouds. The properties of intervenor and 
plaintiff, real and personal, are subject to tax. 

The plaintiff and intervenor, as owners of min- 
ing claims outside of cities would be directly in- 
jured to the extent of any territorial tax collected 
from them under the provisions of Chapter 10. 

These liens constituted clouds upon the owner’s 
title prior to the bringing of this action and at all 
times thereafter. [120] The evidence shows that 
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further clouds will be cast wpon property of plain- 
tiff and intervenor on or prior to the second Tues- 
day in October, 1950, if they are not prevented by 
this suit. The lien of the Tax Commissioner’s dis- 
trict will attach to plaintiff’s property July 1, 1950. 

Under the above-mentioned conditions, plaintiff 
and intervenor have shown that the tax imposed 
by Chapter 10 is illegal and that plaintiff and 
intervenor have a right to raise the question. 

The cities of Douglas and Juneau and Fairbanks 
refrained from providing for the collection of the 
territorial 1% tax. Consequently, when the inter- 
venor paid its taxes, 1t did not (though its com- 
plaint in intervention states to the contrary in 
paragraphs VII and VIII) pay any part of the 
territorial tax. The tax levy of the City of Fair- 
banks was 20 mills, of Juneau 20 mills and Douglas 
15 mills, but in each instance the resolution fixing 
such rates clearly showed that it was for the school 
and municipal purposes of the cities and was not 
a levy of the territorial tax. 

The Tax Commissioner has levied and assessed 
and is attempting and threatening to collect said 
territorial 1% tax for 1949 from the intervenor 
and the plaintiff. This tax levy has created a 
lien upon all of the property of plaintiff and inter- 
venor and also casts a cloud upon the same. Taxes 
for the calendar year of 1950 will create a lien 
upon all of the property of the plaintiff and inter- 
venor when the assessment of such property is 
made which will be the month of October or prior 
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thereto, 1950, unless there is restraint by the court. 

In Port Angeles W. R. Co. v. Clallam County, 
20 F. 2d 204, it stated ‘‘The allegations of the bill, 
for present purposes, must be taken as true, and 
jurisdiction in a court of equity to remove a cloud 
upon the title to personal property is recognized.”’ 

It was stated the taxes being spread without 
limitations upon the tax rule against the railway 
property owned by [121] the United States, cast 
a cloud upon such property, to the removal of 
which equity alone can be substantial justice. 

The court quoted with approval from the follow- 
ing cases as follows: 

Union Pacific R. Co. v. Cheyenne, 113 U. 8. 516: 
‘“‘Kven the cloud cast upon its title being taken 
under which such sale could be made would be a 
grievance which would entitle him to go into a 
Court of Equity for rehef.’’ 

In Ohio Tax Cases, 232 U.S. 576, the court said: 
‘Right to invoke the equity jurisdiction is clear; 
for the act specifically creates a lien upon the real 
estate of appellants from the cloud of which they 
seek to free it * * * and the bills alleged threatened 
irreparable injury through the enforcement of 
penalties * * *”’ 

In Allen v. Hanks, 1386 U. S. 300, it was said 
‘‘Must she remain inactive while the sale proceeds 
and until the purchaser obtains and has recorded 
the Marshal’s deed to her land and then bring an 
action to have the deed cancelled and the sale set 
aside as clouds upon her title? It needs no argu- 
ment to show that the existing levy upon appellee’s 
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land constitutes itself a cloud upon her title which 
if not removed and the proposed sale prevented 
will injure the saleability value of the land and 
otherwise injuriously affect her rights.’’ 

In Rogers vy. Nichols, 71 N. E. 950, it was stated, 
‘‘A bill can be maintained to prevent clouding as 
well as to remove a cloud from title to real estate.”’ 

Section 16-1-113, ACLA, provides that all gen- 
eral taxes levied shall be hens upon the property 
assessed. The statute as to the organization of in- 
dependent school districts and their powers and 
the ordinances of the independent school districts 
and of the cities of Fairbanks, Juneau and Douglas 
provide that the taxes levied shall be liens upon 
assessment being made. Section 37-3-54; section 
16-1-35 (9). 

The evidence shows that plaintiff and intervenor 
lacked an adequate remedy at law, there being no 
law authorizing a city or independent school dis- 
trict or the Territory itself [122] to permit the 
payment of taxes under protest and refund the 
same if the law under which they were levied was 
declared invalid by the courts. The nearest thing 
to such a statute was section 48-7-1, ACLA. It 
provided that whenever taxes were paid to the Tax 
Commissioner under protest and covered into the 
treasury, the Tax Comissmioner could if it was 
approved by the Attorney General and the Treas- 
urer issue a voucher on the general fund for the 
refund of the tax money. 

There was no provision for paying any interest 
upon the money paid under protest, a matter in 
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itself sufficient to make the remedy inadequate. 

Proctor & Gamle Etc. v. Sherman Ete., 2 F. 2nd 
165. Southern Cal. Telephone Co. v. Hopkins, 13 
I. 2nd 815. Hopkins v. Southern Cal. Telephone 
Co., 275 U. 8S. In affirming 18 F. 2nd 815)"tie 
Supreme Court said: P. 399, ‘‘In no permitted 
proceeding at law could interest upon payments 
be recovered for the time necessary to obtain judg- 
ments. * * * We find no clear adequate remedy at 
law. The equity proceeding was permissible.”’ 

Also most or all of the taxes mentioned in this 
ease would not be paid to the Tax Commissioner 
but to the cities or independent school districts and 
so never covered into the Treasury of the Territory. 

Still further, if the T’ax Commissioner issued a 
voucher against the general funds of the territory 
to repay the tax paid under protest, there would be 
no assurance that the voucher would be paid 
promptly. 

At best, the section above mentioned applied to 
payments to the Tax Commissioner and did not 
constitute any authority for payments to be paid 
under protest to municipal corporations or inde- 
pendent school districts. 

Consequently, said section did not provide an 
adequate remedy to plaintiff or intervenor. 

That interest cannot be recovered on taxes paid 
under protest and returned unless the statute 
especially so provides, [123] see 


U.S. v. Nez Perce County, Idaho, 
Opmieena 202 (ONGese 0) 
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U.S. v. Lewis County, Idaho, 
S59 E. 2d 236. 

Jackson County v. U.S., 
S08 US 5. 343: 


If the plaintiff or intervenor had paid the ter- 
ritorial tax under protest, the bringing of a number 
of suits would have been necessary as in every 
instance where the property was outside the Tax 
Commissioner’s taxing district, the tax was either 
given wholly to the collecting agency (the cities) 
or given largely to the extent of their school ex- 
penses to the independent school districts. Thus 
plaintiff would have been compelled to bring 3 
actions: one against the Fairbanks independent 
school district, the City of Fairbanks and the Terri- 
tory. The intervenor would have been compelled 
to bring 5 suits, to wit: against the City of Juneau, 
the Juneau independent school district, the City of 
Douglas, the Douglas independent school district, 
and the Territory of Alaska. The bringing of the 
present suit therefore prevented a multiplicity of 
actions. 

The whole of Chapter 10 is built around sections 
3 and 4 which provide for the levy of the tax and 
its disposition. As those two sections are clearly 
invalid, there is nothing remaining in the chapter 
of any force, so the whole chapter is invalid, ex- 
cept as to boats or vessels under Ch. 88 SLA 1949. 

Inasmuch as the evidence in this case did not 
show any property of plaintiff or intervenor to be 
in a public utility district or that there were any 
parcels of land lying partly in one taxing district 
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and partly in another, there has been little or no 
discussion of their effect upon the problems of 
plaintiff and intervenor. 

Each party shall pay the costs and disbursements 
incurred by them or it except that the defendants 
the City of Fairbanks and the Fairbanks inde- 
pendent school district and their officers, shall re- 
cover their costs and disbursements against 
plaintiff and intervenor, but such costs shall not 
include attorney’s fees. 

Counsel for plaintiff and intervenor may draw 
Findings of Fact, Conclusions of Law and Decree 
in accordance with the [124] foregoing opinion. 

Done at Fairbanks, Alaska, this 19th day of 
June, 1950. 

HARRY E. PRATT, 
District Judge. 


[Endorsed]: Filed June 19, 1950. [125] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause having come on regularly for trial 
before the Court on May 15, 1950, on the complaint 
of plaintiff and the complaint in intervention of 
intervenor, and the amended answer of the de- 
fendants, M. P. Mullaney, Tax Commissioner and 
the answers of the defendants, City of Fairbanks, 
Alaska, a municipal corporation and Fairbanks 
School District, an independent school district 
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corporation, and L. F. Joy, Frank Conway, A. F. 
Coble and Frank P. DeWree to the plaintiff’s com- 
plaint, and the amended answer of defendant, 
M. P. Mullaney, Commissioner of Taxation, to 
the complaint in intervention of the intervenor (the 
defendant William Liese, Tax Assessor having 
made no appearance herein, and the defendants 
City of Fairbanks, Alaska, a municipal corporation, 
Fairbanks School District, and the defendants L. F. 
Joy, Frank Conway, A. F. Coble and Frank P. 
DeWree, Directors of the Fairbanks School Dis- 
trict, having filed no answer to the Complaint in 
Intervention), and plaintiff and intervenor being 
represented by their attorneys, Faulkner, Banfield 
& Boochever, Edward F. Medley and Charles J. 
Clasby, and the defendant, M. P. Mullaney, Com- 
missioner of Taxation, being represented by his 
attorneys, J. Gerald Williams, Attorney General of 
Alaska, and John H. Dimond, Assistant Attorney 
General of Alaska, and the City of Fairbanks by 
its attorney, Mike Stepovich, Jr., and the Fair- 
banks School District and its Directors by their 
attorney, Maurice T. Johnson; and evidence hay- 
ing been adduced before the Court on behalf of 
plaintiff, intervenor and the defendant, M. P. 
Mullaney, Commissioner of Taxation of Alaska, 
and arguments having been made by respective 
counsel for plaintiff, intervenor and defendant, 
M. P. Mullaney, and the cause having been sub- 
mitted [126] for judgment on May 15, 1950, and 
the Court having taken the matter under advise- 
ment on that date and having, on the 19th day of 
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June, 1950, rendered its written opinion, the Court 
makes the following 


Findings of Tact 
i. 


a. The plaintiff is a resident and inhabitant of 
the Territory of Alaska, Fourth Judicial Division, 
residing at Fairbanks, Alaska, and he has been 
such resident and inhabitant at all times mentioned 
herein and mentioned in the complaint; 


b. That at all times in the years 1949 and 1950, 
plaintiff was and is the owner of the property here- 
inafter described, with the taxing unit or district 
wherein it lies specified as also the value thereof 
as fixed by the assessor of the taxing unit wherein 
it lies, to wit: 


Assessed. 
Taxing Unit Description of Property Valuation 
1. City of Fairbanks Lot Seven (7), Block Sixty 
(GO)mavith cabin’ -...2..20--2..ac: $ 1,000.00 
2. Fairbanks Independent Non-producing, unimproved 
Sehool District mining claims known as Dis- 


eovery Claim and One Above 
Discovery, also one-third (14) 
interest in Gold Engine Bench 
Claim (40 acres), St. Patriek’s 
Creek, patented, and other 


Teal PrOWeRty ctr ee 5,000.00 
3. Fourth Division of Non-producing patented and 
Outside of Municipalities unpatented mining claims val- 
School Distriets and ued according to Section 3, 
Utility Districts Chapter 10, Session Laws of 


Alaska, 1949, at $60,713.46, 
and personal property valued 
ete $7900.00 2.2... Be ee: 68,213.46 
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e. That the mining claims mentioned in the 
last preceding sub-paragraph, to wit: I b. 3., were 
at all times after February [127] 21, 1949, unim- 
proved mining claims which were not and are not 
producing, and if patented the improvements re- 
quired for patent have become useless through 
deterioration, removal or otherwise. 


d. That the said property mentioned in I b. 3. 
hereof has been valued at $500.00 for each 20 
acres or fraction thereof in each claim and is ear- 
ried on the tax rolls of the defendant Tax Com- 
missioner in the assessed value of $60,713.46 for the 
real property and $7,500.00 for the personal prop- 
e1ty, and one per cent (1%) of the valuation 
thereof has been charged against such property as 
a Territorial Tax under said Chapter 10 by the 
said Tax Commissioner. 

1. 

a. That intervenor is a corporation duly and 
regularly organized under the laws of West Vir- 
ginia and authorized and qualified to do business 
in the Territory of Alaska, and it has complied 
with all the laws of Alaska relating to corporations 
doing business in the Territory of Alaska, and it 
has paid all corporation license taxes due the Terri- 
tory and filed all reports required by law; 


b. That intervenor for all of 1949 and 1950 was 
and is the owner of the following property in the 
following taxing districts of the Territory of 
Alaska, of the following assessed value as fixed by 
the official assessor, to wit: 


S9'GLS'T $ 


00°86 
98° LEZ 
3 086 . 
S OL LTT 
> 
2 
S 
= 96°98 
7 ST F026 T 
= 
qrce 86 
XBL PN 


76 


96c‘08 $ 
DOO mene G OTE “L 107 
CUOGMRMEDES Oe agtecc se en [euos10g 
Ce ee eshoH 
CUA) oe oe LZ YOTd “G 10'T 
CR a ee HDL SCTEa 48) sia 
UUM cs cg  pemmmimnes oo ec sorddng 
RCC aia Oo oma eg cer reser ALOPULLOG 
OU: Mesa ae ree poys puv osnorpare Ay 
COO ee quourdinbsy pue prey Ay 
OU eG peice Ns sour] 90d 
(SQMIMEEED Samy conan Geiger ean SYN, puvw siVeg 
OLS‘Zol $ 
OU) OL MR nie trom EPP neeeeees 0}0 ‘AIpunoy 
WOGIO0L. Mieke (eee ai ay yURT_ AMO] OFS 
QURCLC) Mie tice oatecenas 0 s aeeaaue nag cree erase Sosnoy 
COSGma “Qieme gee a SUNIEIO SUIUL]Y 6T 
00¢‘Z ec yeaa, aa ta a tea SOUL] UOISSIUISUBL, 
UOT}JVNT A Possassy Aytodoig Jo uodiaosec 


nesun(? JO AyD 


POSIT [OOPS 
yuapusdapuy, sepsnog 


SeTsnoq JO AWD 
WUp) SuIxey, 


7 


DORIS 
OG 


000g $ 


82 F69 61S 


vs. Luther C. Hess, ete. 


XB, ON UOTTENYe A possossy 


GCUGG ye ee 


6 
OShcoe. 
NOOGe. 
(easier 
Oh C oe 
000 GOR." 
ooo‘Gr 27 


o00‘e$ SURI poywoye OT 
000‘s¢ SUIE[Q Po}CT OT 
00G $ setae O9'O 9POT INTO PET 


OEE iar i oo LOY PI UINoy 


pene r aaa concern cee ness uoyduexG [VUOSIOg 


iad aeage se eso (¢) SooudpIsey XouUy 
goer ee me meuemae arg eae dU] Yooulg xouuy 
er qyuowudmbry pue quel, qd xouuy 


a TE eae JFVLOTOYE A, Pue 5] VO 


a a ae sulpling 
giles oe aati (yoorg Caoyg) SuMre[D G 
Seema po eS ooS ones quel yootg dsoys 
SEA ita oe ee ULL Yoolg jossnnN 


SIR ee ania JUCLY Yool) UOW]RS 
pacman ro 8° OC SUITVTS) IUBIIAIS.L0 


Ba SOUL] WOISSTUISULIT, ‘SSUIP[ ING 
PRESETS TE ae ag coc” aa a puey 


Aysodoig Jo uoydtiosacy 


spOLTysiG] AWN oud 
10 ‘SPOLASIC] [OOYYG poyes 
-od1o0uyT 10 JuopusdopuyT 
‘sorqtpedoiunyy opisng 
CTE Tee aS GL 
dY} UL BYSB[V JO AIOPLIY, 


1S 


TOT CeCe 
quopuedopuy neouny “F 


Wuy suxey, 


718 M.P. Mullaney, etc. 


e. That the intervenor is the owner of both 
patented and unpatented mining claims lying in 
the Douglas Independent School District, the 
Juneau Independent School District, and the por- 
tion of said First Judicial Division outside of 
municipalities, school districts and public utility 
districts; that said last mentioned mining claims 
are unimproved unpatented mining claims that are 
not producing; that another part of said last men- 
tioned mining [129] claims are unimproved non- 
producing patented mining claims upon which the 
improvements originally required for patent have 
become useless through deterioration, removal or 
otherwise. 


d. That the officers of the taxing district wherein 
said mining claims He have caused the mining 
claims of plaintiff and/or intervenor to be valued 
at $500.00 for each 20 acres, or fraction thereof in 
a claim, pursuant to said Chapter 10, (except 9 
claims on Sheep Creek in the Juneau Independent 
School District); that the defendant M. P. Mul- 
laney, as Tax Commissioner, is attempting to 
collect a one per cent (1%) tax thereon, from 
plaintiff and/or intervenor. 


Held, 


a. That the incorporated cities of Fairbanks, 
Juneau and Douglas, and the Juneau Independent 
School District, the Douglas Independent School 
District, and the Fairbanks Independent School 
District did not provide for the collection of the 
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Territorial Tax levied under the provisions of 
Chapter 10, Session Laws of Alaska, 1949, as 
amended with the exception mentioned in Finding 
of Pact VI. 


b. ‘That neither plaintiff nor intervenor has paid 
any of the taxes levied by said Chapter 10 except 
on boats as mentioned hereinafter. 


JE 


a. That the cities of Juneau and Douglas, and 
the Independent School Districts of Juneau and 
Douglas, by ordinance allow a two per cent (2%) 
discount if the whole tax is paid before any part 
thereof is delinquent. Thus the tax there is 98/100 
of one per cent (1%), whereas in the City of Fair- 
banks, and other municipalities, school districts, 
and utility districts, no rebate [130] is allowed and 
100/100 of one per cent (1%) of the Territorial 
tax must be paid. 


b. In the City of Juneau taxes are delinquent 
if the first half is not paid by 4 o’clock p.m. on 
November 15th of the year of levy. If not paid 
at that time, the whole tax becomes due and a pen- 
alty of fifteen per cent (15%) plus interest at 
twelve per cent (12%) per year is added. If the 
first half is paid before delinquent, the second half 
is not due until May 15th of the next year. 


c. In the City of Fairbanks taxes are delinquent 
if not paid prior to October 16th of the year of 
levy. A penalty of ten per cent (10%) per year 
is added for delinquency. If the first half of the 
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tax is paid on or before October 15, the second half 
is due March 31st of the ensuing year. 


d. In the City of Douglas taxes are delinquent 
if not paid before November 16th of the year of 
taxation. A penalty of ten per cent (10%) plus 
five per cent (5%) interest is added for delin- 
quency. If the first half of the tax is paid before 
delinquency, the second half is due March 15th of 
the ensuing year. 


e. The hen for the payment of taxes is im- 
pressed upon the property when the assessment is 
complete which in Juneau is on or before the 2nd 
Tuesday in October of the year of levy. In Doug- 
las, the lien attaches in the month of August of 
the year of Jevy. In the City of Fairbanks, the 
lien attaches on the first day of October of the 
year of levy. 

The statutes of Alaska and the ordinances of the 
cities and districts provide that the tax len shall 
attach to real and personal property upon the as- 
sessment being made as hereinbefore mentioned. 


f. The ordinances of the cities of Douglas, Ju- 
neau and Fairbanks, and of the Juneau, Douglas 
and Fairbanks Independent School Districts, make 
no provision whereby taxes may be paid under pro- 
test, and recovered when the statute creating the 
tax is duly adjudged invalid. Sec. 48-7-1 ACLA 
only approaches such provision when taxes are paid 
direct to the Territory. 
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a. Said Chapter 10, Section 6, provides for the 
following exemptions from taxes in favor of resi- 
dents in Alaska outside municipalities, school dis- 
tricts, and utility districts, to wit: 


1. Personal property of any person to the value 
of $200.00. 


2. New Commercial businesses during the period 
of construction, but not over three years. 


3. Homesteads from the date of final entry until 
one year after the patent has been granted. 


4. As an industrial incentive, the Tax Commis- 
sioner, with the approval of the Divisional Board 
of Assessment, may grant an exemption up to one- 
half the Territorial tax for a period not exceeding 
10 years from the date production commenced. 


b. That the cities, the independent and incorpo- 
rated school districts and the public utility districts 
do not have the exemptions mentioned in V a. 1.,, 2., 
and 3. They have an exemption of $200.00 upon the 
value of the furniture of the head of a family or 
householder. Exemptions allowed under V a. 4. 
are extended to municipalities, school and utility 
districts. 

«. In the Independent School Districts of Ju- 
neau, Douglas and Fairbanks, outside the included 
cities, and in the cities of [132] Juneau and Fair- 
banks, there is by ordinance a right to redeem real 
estate from tax sales within two years of sale. No 
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such provision appears in the law governing the 
other taxing units. 


d. In the municipalities of Juneau, Douglas and 
Fairbanks, and in the Juneau, Douglas and Fair- 
banks Independent School Districts notice by pub- 
lication for four consecutive weeks must be given 
prior to a tax sale, whereas the only notice given 
for the sale for delinquent taxes within the Tax 
Commissioner’s District, to wit: The part of Alaska 
not within a municipal corporation, an independent 
or incorporated school districts, or a public utility 
district is the filing of a delinquent list of taxes in 
the U. S. District Court with the Court Clerk, an- 
other list in the office of the Treasurer of Alaska, 
and a third in the Office of the Register of the Dis- 
trict Land Office. 


e. Section 32 of said Chapter 10, effective out- 
side municipalities, incorporated and independent 
school districts, and public utility districts, makes 
taxes payable upon the first day of February of 
the ensuing year. These taxes become a lien upon 
the completion of the assessment which by the terms 
of said Chapter 10 is to be on or before the first 
day of September, 1949, and on or before the first 
day of July in subsequent years. 


f. In independent and incorporated school dis- 
tricts and public utility districts the taxes imposed 
are a personal liability of the taxpayer. In the 
Territory at large outside of said incorporated and. 
independent school districts, public utility districts 
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and cities, the taxes are not a personal liability of 
the taxpayer. In the other taxing districts, the 
owners of real property are not personally liable 
for the taxes thereon. 


e, The said Chapter 10 provides for interest at 
the rate [133] of six per cent (6%) per year with 
no penalty upon delinquent taxes on property out- 
side municipalities, independent and incorporated 
school districts and public utility districts. The 
Juneau and Douglas Independent School Districts 
impose a twelve per cent (12%) penalty with no 
interest on delinquent taxes, and the Fairbanks 
Independent School District imposes a penalty of 
ten per cent (10%) on delinquent taxes with inter- 
est at six per cent (6%) on both tax and penalty. 


Vb 


That plaintiff has no boats or vessels; that inter- 
venor had six boats in the Juneau Independent 
School District engaged in marine service on a 
commercial basis, as follows: 


Value Tax 
Auemrojan, 43 tons at $4.00 2 ss tess $172.00 
itnerenaucr amy, 22 00ns at ShO0ee 22... oe... 88.00 
“SOO INCHES 222. (01 ne eee. a $ 100.00 1.00 
Serie TSG 247 I 09) 0s oes 1,000.00 10.00 
SSE TENT ed ug (0) seen ee nn 1,000.00 10.00 
pecawe Omen, 2 CL LOOMS) ...Secesccc-cec-aseeeceaceee- ode 1,000.00 10.00 


That intervenor elected to have such boats valued 
and taxed as aforesaid and paid said taxes volun- 
tarily on January 20, 1950, two days after the mo- 
tion for a preliminary injunction against defend- 
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ant Mullaney was filed herein on behalf of the in- 
tervenor. 

Based on the foregoing Findings of Fact, the 
Court makes the following 


Conclusions of Law 
ili 


That neither the plaintiff nor the intervenor is in 
a position to assert that Chapter 88 of the Session 
Laws of Alaska, 1949, is invalid so this Court will 
not consider whether said Chapter 88 is valid or 
invalid. What is said hereinafter is said [134] as 
to property other than boats or vessels. 


JO 


That plaintiff and intervenor have no adequate 
remedy at law and the enforcement of Chapter 10, 
Session Laws of Alaska, 1949, would have resulted 
in irreparable injury to plaintiff and intervenor, 
and that the bringing of this action prevented a 
multiplicity of actions. 


ata. 


That the tax levied by said Chapter 10 on unim- 
proved, unpatented mining claims which are not 
producing, and upon unimproved, non-producing 
patented mining claims upon which the improve- 
ments originally required for patent have become 
useless through deterioration, removal or otherwise, 
is contrary to Section 9 of the Organic Act of the 
Territory of Alaska, as amended by the Act of Con- 
gress of June 3, 1948, and is therefore invalid as not 
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valuing said claims according to their full and true 
value, nor at the price paid the United States 
therefor, nor at a flat rate fixed by the legislature. 


IVE 


That the tax levied by Chapter 10, Session Laws 
of Alaska, 1949, and attempted to be collected by 
defendant M. P. Mullaney, Commissioner of Taxa- 
tion, on any of the property of the plaintiff and 
intervenor, other than boats, is invalid, as not being 
valued and uniform as required by Section 9 of the 
Organic Act of the Territory of Alaska, and as being 
a taking of property without due process of law, 
forbidden by the Fifth Amendment to the Consti- 
tution of the United States of America. 


Ne 


The last sentence in Section 11 of said Chapter 
10 [135] provides that ‘‘the true value of prop- 
erty shall be that value at which the property would 
generally be taken in payment of a just debt from 
a solvent debtor,’’ and the same is contrary to the 
provisions of Section 9 of the Organic Act of the 
Territory of Alaska, and is invalid. 

VI. 

That the tax levied by said Chapter 10 impressed 
a lien before the filing of this action wpon the prop- 
erty of the plaintiff for the sum of $680.13, and on 


the property of the intervenor in the sum of $703.00, 
for the year 1949; that such liens constitute a cloud 
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on the title of the plaintiff to his properties and on 
the title of the intervenor to its properties, situate 
in the Territory of Alaska outside of municipalities, 
independent and incorporated school districts, and 
public utility districts, which cloud plaintiff and 
intervenor are legally entitled to have removed 
herein. 
Voi. 


That the temporary injunction heretofore issued 
in this cause restraining the defendant M. P. Mulla- 
ney, Commissioner of Taxation, and his agents, dep- 
uties, official representatives, and all persons acting 
under him, from enforcing the provisions of Chapter 
10, Session Laws of Alaska, 1949, against the prop- 
erty (other than boats and vessels) of plaintiff and 
intervenor herein, should be made permanent and 
the bonds given pursuant to the requirement of the 
preliminary injunction exonerated and the sureties 
thereon discharged. 

rit, 


That no cause of action was shown against the 
defendants other than defendant M. P. Mullaney, 
Commissioner of Taxation [186] and this case 
should be dismissed as to them. 


ie 


That defendant Liese made no appearance and 
had no costs; that the other defendants, other than 
said M. P. Mullaney, Commissioner of Taxation, 
are entitled to recover their costs and disbursements, 
other than attorneys’ fees, from plaintiff and inter- 
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venor; that plaintiff and intervenor and defendant 
M. P. Mullaney shall pay their own costs and dis- 
bursements. 
Dated at Fairbanks, Alaska, this Ist day of 
August, 1950. 
V3) HATE i Pia 
District Court Judge. 


Copy received this Ist day of August, 1950. 


/s/ CHAS. J. CLASBY, 
Of Counsel for Plaintiff and 
Intervenor. 
/s/ MIKE STEPOVICH, JR., 
Attorney for City of 
Fairbanks. 
/s/ MAURICE T. JOHNSON, 
Attorney for Fairbanks School District and the 
Board of Directors. 


[Endorsed]: Filed August 1, 1950. [137] 
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[Title of District Court and Cause.] 
NODICHOFR APPRAL 
Notice Is Hereby Given that M. P. Mullaney, de- 
fendant above named, hereby appeals to the United 
States Court of Appeals for the Ninth Circuit from 
the final judgment and decree entered in this action 
on the Ist day of August, 1950. 


J. GERALD WILLIAMS, 
Attorney General of Alaska. 


/s/ JOHN H. DIMOND, 
Assistant Attorney General, Attorneys for Defend- 
ant-Appellant, M. P. Mullaney. 


[Endorsed]: Filed August 7, 1950. [141] 


In the District Court for the Territory of Alaska, 
Fourth Judicial Division 
No. 6352 


LUTHER C. HESS. 
Plaintiff, 


VS. 


M. P. MULLANEY, Commissioner of Taxation, 
Territory of Alaska, et al., 
Defendants. 


ALASKA JUNEAU GOLD MINING CO., a Cor- 
poration, 
Intervenor. 
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AMENDED JUDGMENT AND DECREE 


This cause having come on regularly for trial 
before the Court on May 15, 1950, on the complaint 
of plaintiff and the complaint in intervention of 
intervenor, and the amended answer of defendant, 
M. P. Mullaney, Tax Commissioner and the an- 
swers of the defendants, City of Fairbanks, Alaska, 
a municipal corporation and Fairbanks School Dis- 
trict, an independent school district corporation, 
and L. EF. Joy, Frank Conway, A. F. Coble and 
Frank P. DeWree to the plaintiff’s complaint, and 
the amended answer of defendant, M. P. Mullaney, 
Commissioner of Taxation, to the complaint in 
intervention of the intervenor (the defendant Wil- 
lam Liese, Tax Assessor, having made no appear- 
ance herein, and the defendants City of Fairbanks, 
Alaska, a municipal corporation, Fairbanks School 
District, and the defendants L. F. Joy, Frank Con- 
way, A. F. Coble and Frank P. DeWree, Directors 
of the Fairbanks School District, having filed no 
answer to the Complaint in Intervention), and 
plaintiff and intervenor being represented by their 
attorneys, Faulkner, Banfield & Boochever, Ed- 
ward FEF. Medlev and Charles J. Clasby, and the de- 
fendant, M. P. Mullaney, Commissioner of Taxa- 
tion, being represented by his attorneys, J. Gerald 
Williams, Attorney General of Alaska, and John H. 
Dimond, Assistant Attorney General of Alaska, and 
the City of Fairbanks by its attorney, Mike Stepo- 
vich, Jr., and the Fairbanks School District and its 
Directors by their attorney, Maurice T. Johnson; 
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aud evidence having been adduced before the Court 
on behalf of plaintiff, intervenor and the defendant, 
M. P. Mullaney, Comniissioner of Taxation of 
Alaska, and arguments having been made by re- 
spective counsel for plaintiff, intervenor and de- 
fendant, M. P. Mullaney, and the cause having been 
submitted for judgment on May 15, 1950, and the 
Court having taken the [138] matter under advise- 
ment on that date and having thereafter, on the 
19th day of June, 1950, rendered its written opinion 
which was on that day filed with the Clerk of the 
Court, and the Court having made and filed herein 
its Findings of Fact and Conclusions of Law. 
It Is Hereby Ordered, Adjudged and Deereed: 


1. That the defendant, M. P. Mullaney, as Com- 
missioner of Taxation, Territory of Alaska, and his 
agents, officers and employees, and his and their suc- 
cessors, be, and they hereby are, enjoined perma- 
nently from collecting from plaintiff or from the 
intervenor the tax imposed by Chapter 10, Session 
Laws of Alaska, 1949, as amended by Chapter 88, 
Session Laws of Alaska, 1949, upon property, other 
than boats and vessels, owned by them in the Terri- 
tory of Alaska, outside municipalities, independent 
or incorporated school districts, and public utility 
districts, and from attempting to make collection 
thereof hereafter ; 


2. That the defendant, M. P. Mullaney, Commis- 
sioner of Taxation, be, and he is hereby, ordered 
and directed to strike from the tax roll of real 
and personal property for the year 1949, property, 
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other than boats and vessels, situate in the Territory 
of Alaska, outside of municipalities, independent 
and incorporated school districts, and public utility 
districts, and owned by plaintiff and the intervenor, 
against which a tax has been levied pursuant to the 
said Chapter 10, Session Laws of Alaska, 1949, as 
amended by Chapter 88, Sessions Laws of Alaska, 
1949. 

It Is Further Ordered That the bonds heretofore 
filed by the plaintiff and by the intervenor on Jan- 
uary 30, 1950, in the sum of $1,000.00 each, upon 
the issuance of the preliminary [1389] injunction on 
that date, be, and they are each hereby exonerated 
and the sureties thereon are relieved of all further 
lability; and 

It Is Further Ordered that this action as against 
the City of Fairbanks, a municipal corporation, and 
the Fairbanks School District, an independent school 
district corporation, and L. F. Joy, Frank Conway, 
A. F. Coble and Frank P. DeWree, Directors of the 
Fairbanks School District, and William Liese, Tax 
Assessor for the Fourth Judicial Division of Alaska, 
defendants, be and it 1s hereby dismissed, as to such 
defendant, and that such defendants, other than 
M. P. Mullaney and William Liese, recover from 
the plaintiff and the intervenor their costs and dis- 
bursements herein, not including any attorney’s fees, 
and that no further costs be allowed to any party 
in this action. 

This amended judgment and decree shall super- 
cede the judgment and decree hereinbefore filed and 
shall be effective as of the first day of August, 1950. 
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Dated at Fairbanks, Alaska, this 8th day of 
August, 1950. 


po) UAT ER ae ell 
District Court Judge. 


Copy received this 8th day of August, 1950. 


/s/ CHAS JsCLASBY, 
Of Counsel for Plaintiff and 
Intervenor. 


Entered Aug. 8, 1950. 


[Endorsed]: Filed August 8, 1950. [140] 


[Title of District Court and Cause. | 


STIPULATION RE SUMMARY OF EVIDENCE 


It is hereby stipulated and agreed by and between 
Faulkner, Banfield and Boochever, attorneys for 
above named plaintiff and intervenor, and John H. 
Dimond, Assistant Attorney General, attorney for 
defendant, M. P. Mullaney, that the following de- 
scribed documents offered and admitted in evidence 
in full at the trial of this cause on the 15th day of 
May, 1950, (shown on page 2 of the Reporter’s 
Transeript of Record) as plaintiff’s and inter- 
venor’s exhibits numbered 5, 6, 7, 8, 9, 11, 12 and 14, 
may be considered as having been read into evi- 
dence in their entirety at the time they were so 
offered and admitted therein: 

Plaintiff’s and Intervenor’s Exhibit No. 5, con- 
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sisting of the affidavit of January 9, 1950, of C. L. 
Popejoy, Clerk of the City of Juneau. Attached 
thereto is a copy of the property tax ordinance of 
the City of Juneau, together with excerpt from the 
minutes of the meeting of October 21, 1949, of the 
Common Council of the City of Juneau. 

Plaintiff’s and Intervenor’s Exhibit No. 6, econ- 
sisting of the affidavit of January 9, 1950, of Mrs. 
Daniel Livie, Clerk of the Juneau Independent 
School District. Attached thereto is a copy of the 
property tax ordinance of the Juneau Independent 
School District, together with extracts of the min- 
utes of the special meeting of August 19, 1949, of 
the Board of Directors of the Juneau Independent 
School District. 

Plaintiff’s and Intervenor’s Exhibit No. 7, con- 
sisting of the affidavit of May 4, 1950, of Mrs. Daniel 
Livie, Clerk of the Juneau Independent School Dis- 
ct. 

Plaintiff’s and Intervenor’s Exhibit No. 8, con- 
sisting of the affidavit of January 9, 1950, of Celia 
A. Wellington, Clerk and Tax Collector of the 
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Douglas Independent School District. Attached 
thereto is a copy of the property tax ordinance of 
the Douglas Independent School District, together 
with extract from the minutes of the regular meet- 
ing of October 5, 1949, of the Board of Directors of 
the Douglas Independent School District. 

Plaintiff’s and Intervenor’s Exhibit No. 9, con- 
sisting of the affidavit of January 9, 1950, of A. J. 
Balog, [41] City Clerk, Tax Assessor, Tax Collector 
and Treasurer of the Citv of Douglas. Attached 
thereto is the property tax ordinance of the City 
of Douglas, together with the minutes of the regu- 
lar meeting of September 12, 1949, of the Common 
Council of the City of Douglas. 

Plaintiff’s and Intervenor’s Exhibit No. 11, con- 
sisting of the affidavit of January 17, 1950, of I. A. 
Tonseth, Clerk of the City of Fairbanks. Attached 
thereto is the property tax ordinance of the City of 
Fairbanks. 

Plaintiff’s and Intervenors Exhibit No. 12, con- 
sisting of Resolutions of the Common Council of 
the City of Fairbanks, of September 26, 1949, and 
October 10, 1949. 

Plaintiff’s and Intervenor’s Exhibit No. 14, con- 
sisting of the affidavit of January 17, 1950, of Frank 
Conway, Clerk of the Fairbanks Independent School 
District. Attached thereto are three resolutions of 
the Fairbanks Independent School District. 

And it is further stipulated and agreed that the 
attached documents entitled: 

Property Tax Ordinance of the City of Juneau, 
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which consists of a summary of plaintiff’s and inter- 
venor’s Exhibit No. 5. 

Tax Ordinance of the Juneau Independent School 
District, which consists of a summary of plaintiff’s 
and intervenor’s Exhibits Nos. 6 and 7. 

Tax Ordinance of the Douglas Independent 
School District, which consists of a summary of 
plaintiff’s and intervenor’s Exhibit No. 8. 

Property Tax Ordinance of the City of Douglas, 
which consists of a summary of plaintiff’s and inter- 
venor’s Exhibit No. 9. 

Property Tax Ordinance of the City of Fairbanks, 
which consists of a summary of plaintiff’s and in- 
tervenor’s Exhibits Nos. 11 and 12. 

Tax Resolution of the Fairbanks Independent 
School District, which consists of a summary of 
plaintiff’s and intervenor’s Exhibit No. 14. 


are material evidence and a true statement of the 
material portions of said exhibits, and may be 
regarded as true by the United States Court of 
Appeals for the Ninth Circuit and deemed by said 
Court [42] to be part of the record of this case, 
without the necessity of transcribing and printing 
said exhibits in full. 


Dated at Juneau, Alaska, this 9th day of August, 
1950. 
FAULKNER, BANFIELD 
& BOOCHEVER, 

MEDLEY & HAUGLAND, 

CHARLES J. CLASBY, 
Attorneys for Plaintiff 

And Intervenor. 
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/s/ JOHN H. DIMOND, 
Attorney for Defendant, 
M. P. Mullaney. 


Order 

sore vedethis. ..«daywoive.....ckes. , 1950, and 
Ordered, when filed in the office of the Clerk of this 
Court, to supersede, for the purposes of the appeal 
herein, plaintitf’s and intervenor’s Exhibits Nos. 
aoe topo tl I 2vandsle and. funther 

Ordered to be copied, together with other portions 
of the record in this case designated by the parties, 
and certified to the United States Court of Appeals 
for the Ninth Cireuit as part of the record on ap- 
peal herein. 


Dated at Fairbanks, Alaska, this....day of 


District Judge [43] 


Property Tax Ordinance of the City of Juneau 

Ordinance No. 329 of the City of Juneau, Alaska, 
passed and approved May 20, 1949, provides for 
the assessment, levy and collection of taxes and for 
the sale of property, both real and personal, for de- 
linquent taxes, penalties, interest and costs. 


(1) Rate of Tax 


On the third Friday in October of each year, or 
as soon thereafter as possible, the Common Council 
shall fix the rate of tax levy for the year, designat- 
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ing the number of mills on each dollar of assessed 
value of the property, real and personal, for school 
and municipal purposes, and also any millage rate 
assessed by the city for the Territory of Alaska. 
At a meeting of the Common Council held on Octo- 
ber 21, 1949, taxes for 1949 were levied on all real 
and personal property within the City of Juneau 
at a tax rate of 20 mills, which was the same as the 
tax rate for the year 1948. No other taxes were 
levied for 1949. 


(2) Property Subject to Taxation 


All property, both real and personal and of every 
kind and nature not exempt under this Ordinance, 
is subject to taxation for school and municipal pur- 
poses. It is provided further that ‘‘personal prop- 
erty’’ shall include all property defined or held to 
be such under the laws of the Territory. 


(3) Exemptions 


All property of the United States of America, the 
Territory of Alaska and the City of Juneau, and 
the household furniture of the head of a family or 
a householder, not exceeding $200.00 in value, as 
well as all property used exclusively for religious, 
educational and charitable purposes, and the prop- 
erty of any organization, not [44] organized for 
business purposes, whose membership is composed 
entirely of the veterans of any wars of the United 
States, and the property of the auxiliary of any 
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such organization and all monies on deposit, shall 
be exempt from taxation; provided that if any or- 
ganization composed of veterans or its auxiliary 
derives any rentals or profits from any such prop- 
erty owned by it or them, such property shall not 
be exempt. 

(4) Assessment 


Assessment is based on the actual value of the 
property and is to be assessed to the owner or 
claimant thereof as of 12 o’clock noon on June 1 
of each year. 


(5) When Taxes Become Delinquent 


Taxes will be delinquent after 4 o’clock p.m. of 
the 15th day of November of each year unless one- 
half of the taxes assessed shall have been paid on 
or before that time; provided that the remaining 
one-half of said taxes shall not become delinquent 
until after 4 o’clock p.m. of the 15th day of May of 
the year following. 


(6) Discount 


If the taxes on any real or personal property are 
paid in full on or before 4 o’clock p.m. of November 
15 of the year in which they are assessed and levied, 
a discount of 2% shall be allowed on such taxes so 
paid. 

(7) Penalty and Interest 


On all delinquent taxes a penalty shall be im- 
posed and added which shall be a sum equal to 15% 
of the taxes assessed, and interest shall be added on 
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the delinquent taxes and penalty owing at the rate 
of 12% per annum from [45] the date of delin- 
quency. 

(8) Lien Provisions 


All taxes levied under this Ordinance constitute 
a lien upon all the property assessed, both real and 
personal when the assessment is completed, which 
must be on or before the second Tuesday in Octo- 
ber of the year of levy, and such lien shall be prior 
and paramount to all other liens and encumbrances 
against the property assessed. On or before the 15th 
day of June of each year, the City Clerk shall make 
up a roll in dupheate of all property assessed on 
which the tax has not been paid and is delinquent. 
As soon as convenient after completion of said de- 
linquent tax roll, the City Clerk shall cause to be 
published in a newspaper of general circulation in 
the City of Juneau once each week for a period of 
four successive weeks, a notice setting forth that 
the delinquent tax roll of real property has been 
completed and is open for public inspection at the 
office of the City Clerk and that on a certain day 
not less than 30 days after the completion of the 
publication of such notice, the said roll will be 
presented to the District Court for the First Ju- 
dicial Division, Territory of Alaska, at Juneau, 
for judgment and order of sale. During the time 
of the publication and up to the time of the order 
of sale, any person may appear and make payment 
of the taxes due, plus penalty and interest. The 
sale of real property for taxes ordered by the said 
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Court shall be made according to the provisions of 
§§16-1-127—16-1-128 ACLA 1949. After the delin- 
quent tax roll is filed with the court, any taxpayer 
having any interest in any tract therein listed, may 
appear and have a hearing on his objections. [46] 


(9) Redemption 


Any real property sold for delinquent taxes is 
subject to redemption within a period of two years 
from the date of sale, as provided by §§16-1-129— 
16-1-130 ACLA 1949. 


(10) Personal Liability 


The owner of all personal property assessed shall 
be personally liable for the amount of taxes against 
his personal property, and such tax, together with 
penalty and interest, may be collected after the same 
becomes due 1n a personal action brought in the 
name of the City of Juneau against such owner in 
the courts of the Territory of Alaska or in any other 
manner now or hereafter provided by law. The 
lien of personal property taxes may also be en- 
forced by distraint and sale of the personal prop- 
erty of the person assessed. 


(11) Equalization 


The Common Council meets as a Board of Equal- 
ization on the second Monday in September of each 
year for not less nor more than seven days for the 
purpose of examining the assessment list, for the 
purpose of hearing complaints and protests of tax- 
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payers and for the purpose of equalizing and re- 
vising assessments where such is necessary. Said 
board has power to raise or lower the value of any 
property, real or personal, which it may deem not 
equally or uniformly assessed or not assessed at its 
actual value. Any person desiring a reduction or 
change in the assessment of property assessed to him 
shall make application, either in writing or in per- 
son, to the Board of Equalization for such reduc- 
tion. [47] 


Tax Ordinance of the Juneau Independent 
School District 


Ordinance No. 11 of the Juneau Independent 
School District provides for the assessment, levy 
and collection of taxes and for the sale of property, 
both real and personal, for the payment of taxes, 
penalty, interest and costs. 


(1) Rate of Tax 


The Board of Directors of the Juneau Inde- 
pendent School District shall meet on the Friday 
next after the adjournment of the Board of Equal- 
ization and fix the rate of tax levy for the year, 
designating the number of mills levied on each dol- 
lar of assessed property, real and personal, within 
the district and outside the corporate limits of the 
City of Juneau, Alaska, for school purposes, as 
equalized by the Board of Equalization for that 
year. At a meeting of the board held on August 
19, 1949, the school tax levy for the school year 
1949-1950 was set at 10 mills. Of this amount 7 
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mills was used for school purposes within the school 
district and the remaining 3 mills was turned over 
to the Territory of Alaska pursuant to the provi- 
sions of the Alaska Property Tax Act. The rate of 
taxation for the year 1948-1949 was 7 mills. 


(2) Property Subject to Taxation 


All property within that portion of the school 
district lying outside the incorporated city of Ju- 
neau, Alaska, both real and personal of every nature, 
not exempt under the laws of the United States or 
the Territory of Alaska, is subject to taxation for 
school purposes. It 1s provided further that the term 
‘‘yersonal property”’ shall include all property de- 
fined as such by the laws of the Territory of [48] 
Alaska. 

(3) Exemptions 


The following property is exempt: All property 
belonging to the municipality or the Territory, all 
property exempt under the laws of the United 
States, and the household furniture of the head of 
the family or a householder, not exceeding $200 in 
value, as well as all property used exclusively for 
religious, educational, charitable purposes and the 
property of any organization, not organized for 
business purposes, whose membership is composed 
entirely of veterans of any wars of the United 
States, or the property of the Auxiliary of any such 
organization and all monies on deposit, provided 
that if any organization composed of veterans or its 
auxiliary derives any rentals or profits from any 
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such property owned by it or them, such property 
Shall not be exempt. 


(4) Assessment 


The assessor must between the first Friday in May 
and the second Monday in July of each year, list all 
property subject to taxation for school purposes, 
and he must assess such property at its just and fair 
value to the person, partnership or corporation by 
whom it is claimed or owned or in whose possession 
or under whose control it was at 12 o’clock midnight 
on the first day of June of the same year. All as- 
sessments shall be equal and uniform and based 
upon the actual value of the property assessed. 


(5) When Taxes Become Delinquent 


On the first day of October of each year at 6 
o’clock p.m. all unpaid taxes shall become delin- 
quent, provided, however, that if one-half of the 
assessed taxes shall have [49] been paid on or be- 
fore the said first day in October of each year be- 
fore the hour of 6 o’clock p.m., the remaining one- 
half of said assessed taxes shall not become delin- 
quent until the first day of March of the following 
year at the hour of 6 o’clock p.m. 


(6) Discount 


If the taxes on any real or personal property 
are paid in full on or before the first day of October 
at 6 o’clock p.m. of the year in which they are 
assessed and levied, a discount of 2% shall be al- 
lowed on such taxes. 
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(7) Penalty and Interest 


On all delinquent taxes a penalty shall be added 
which shall be a sum equal to interest at the rate of 
12% per annum on the sum delinquent from the 
date of such delinquency until such taxes are paid. 


(8) Lien Provisions 


All taxes levied under this ordinance shall be a 
lien upon all the property assessed and shall be prior 
and paramount to all other liens and encumbrances 
against the said property. The said lien shall attach 
upon the assessment being made, which shall be on 
or before August 1 of each year. On or before the 
first day of June of each year, the clerk shall make 
up a delinquent tax roll, which shall be filed with 
the clerk and be open to the inspection of the public. 
As soon as said delinquent tax roll is filed, the clerk 
shall cause to be published in a newspaper of gen- 
eral circulation published within the district, once 
each week for a period of four successive weeks, a 
notice setting forth that the delinquent tax roll has 
been [50] completed and is open for public inspec- 
tion and that the said roll will be presented to the 
District Court for the Territory of Alaska, Division 
No. 1 at Juneau, for judgment and order of sale. 
During the period of publication of such notice and 
up to the time of the order of sale, any person may 
appear and make payment of delinquent taxes, to- 
gether with penalty and interest. After said publi- 
eation is completed, the delinquent tax roll shall be 
presented to the District Court for an order of sale 


us. Luther C. Hess, ete. 105 


of all the real property therein listed, and the pro- 
ceedings with reference to the notice of sale, sale 
of the property and execution of certificates and 
deeds shall be as provided by the laws of the Terri- 
torv of Alaska. (§37-3-53 ACLA 1949). After the 
delinquent tax roll is filed with the court, the owner 
of the property assessed and on which a reduction 
is sought, or someone on his behalf, may appear be- 
fore the court and have a hearing on his objections, 
provided that he shall have appeared and presented 
his objections before the Board of Equalization for 
the year in which the assessment in question shall 
have been made. 


(9) Redemption 


Any real property sold for delinquent taxes is 
subject to redemption for a period of two years from 
the date of sale. 


(10) Personal Liability 


The owner of all personal property assessed shall 
be personally liable for the amount of taxes as- 
sessed against his personal property, and such tax, 
together with penalty and interest, may be collected 
in a personal action brought in the name of the 
Board against such owner in the courts of the Terri- 
tory. A lien of personal property taxes may also 
be [51] enforced by distraint and sale of the per- 
sonal property of the person assessed. 
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(11) Equalization 

The Board shall meet as a Board of Equalization 
on the third Monday of August of each year and 
shall examine the assessment list, shall equalize and 
revise the assessment when such is necessary, and 
shall hear any complaints and protests which may 
be made on the part of taxpayers or owners of the 
property assessed. The Board shall continue in 
session for not less than three nor more than seven 
days. Any person desiring a reduction in the 
assessment of any property assessed to him shall 
make application to the Board of Equalization for 
such reduction either in writing or in person. [52] 


Tax Ordinance of the Douglas Independent 
School District 


Ordinance No. II of the Douglas Independent 
School District provides for the assessment, levy 
and collection of taxes and for the sale of property, 
both real and personal, for the payment of taxes, 
penalty, interest and costs. 


(1) Rate of Tax 


The Board of Directors of the Douglas Independ- 
ent School District shall meet on the Friday next 
after the adjournment of the Board of Equalization 
and fix the rate of tax levy for the year, designating 
the number of mills levied on each dollar of assessed 
property, real and personal, within the district and 
outside the corporate limits of the City of Douglas, 
Alaska, for school purposes, as equalized by the 
Board of Equalization for that year. At a meeting 
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lod 


of the Board held on October 5, 1949, a real and 
personal property tax of 10 mills was levied for the 
year 1949. The rate of taxation for the year 1948 
was 12 mills. 


(2) Property Subject to Taxation 


All property within that portion of the school 
district lying outside the incorporated city of Doug- 
las, Alaska, both real and personal of every nature, 
not exempt under the laws of the United States or 
the Territory of Alaska, is subject to taxation for 
school purposes. It is provided further that the term 
‘personal property’’ shall include all property de- 
fined as such by the laws of the Territory of Alaska. 


(3) Jxemptions 


The following property is exempt: All property 
belonging to the municipality or the Territory, all 
property exempt under the laws of the United 
States, and the household furniture of the head of 
the family or a householder, [53] not exceeding 
$200 in value, as well as all property used exclu- 
sively for religious, educational or charitable pur- 
poses, and the property of any organization, not 
organized for business purposes, whose member- 
ship is composed entirely of veterans of anv wars of 
the United States, or the property of the auxiliary 
of any such organization and all monies on deposit, 
provided that if any organization composed of veter- 
ans or its auxiliary derives any rentals or profits 
from any such property owned by it or them, such 
property shall not be exempt. 
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(4) Assessment 


The assessor must between the first Friday in May 
and the second Monday in July of each year, list all 
property subject to taxation for school purposes, 
and he must assess such property at its Just and fair 
value to the person, partnership or corporation by 
whom it 1s claimed or owned or in whose possession 
or under whose control it was at 12 o’clock midnight 
on the first day of June of the same year. All assess- 
ments shall be equal and uniform and based upon 
the actual value of the property assessed. 


(5) When Taxes Become Delinquent 


On the first day of October of each year at 6 
o’clock p.m. all wnpaid taxes shall become delin- 
quent, provided, however, that if one-half of the 
assessed taxes shall have been paid on or before the 
said first day in October of each year before the hour 
of 6 o’clock p.m., the remaining one-half of said 
assessed taxes shall not become delinquent until the 
first day of March of the following year at the hour 
of 6 o’clock p.m. [54] 


(6) Discount 


If the taxes on any real or personal property are 
paid in full on or before the first day of October at 
6 o’clock p.m. of the year in which they are assessed 
and levied, a discount of 2% shall be allowed on such 
taxes. 


(7) Penalty and Interest 
On all delinquent taxes a penalty shall be added 
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which shall be a sum equal to interest at the rate of 
12% per annum on the sum delinquent from the date 
of such delinquency until such taxes are paid. 


(8) Lien Provisions 


All taxes levied under this ordinance shall be a 
lien upon all the property assessed and shall be prior 
and paramount to all other hens and encumbrances 
against the said property. The said lien shall attach 
upon the assessment being made, which shall be on 
or before August 1 of each year. On or before the 
first day of June of each year, the clerk shall make 
up a delinquent tax roll, which shall be filed with 
the clerk and be open to the inspection of the pub- 
lic. As soon as said delinquent tax roll is filed, the 
clerk shall cause to be published in a newspaper of 
general circulation published within the district, 
once each week for a period of four successive weeks, 
a notice setting forth that the delinquent tax roll 
has been completed and 1s open for public inspection 
and that the said roll will be presented to the Dis- 
trict Court for the Territory of Alaska, Division 
No. 1 at Juneau, for judgment and order of sale. 
During the period of publication of such notice and 
up to the time of the order of sale, any person [55] 
may appear and make payment of delinquent taxes, 
together with penalty and interest. After said pub- 
lication is completed, the delinquent tax roll shall 
be presented to the District Court for an order of 
sale of all the real property therein listed, and the 
proceedings with reference to the notice of sale, sale 
of the property and execution of certificates and 
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deeds shall be as provided by the laws of the Terri- 
tory of Alaska. (§37-3-53 ACLA 1949). After the 
delinquent tax roll is filed with the court, the owner 
of the property assessed and on which a reduction 
is sought, or someone on his behalf, may appear 
before the court and have a hearing on his objec- 
tions, provided that he shall have appeared and 
presented his objections before the Board of Equal- 
ization for the year in which the assessment in ques- 
tion shall have been made. 


(9) Redemption 


Any real property sold for delinquent taxes is 
subject to redemption for a period of two years 
from the date of sale. 


(10) Personal Liability 


The owner of all personal property assessed shall 
be personally liable for the amount of taxes assessed 
against his personal property, and such tax, together 
with penalty and interest, may be collected in a 
personal action brought in the name of the Board 
against such owner in the courts of the Territory. 
A lien of personal property taxes may also be en- 
forced by distraint and sale of the personal property 
of the person assessed. 


(11) Equalization 
The Board shall meet as a Board of Equalization 
on the [56] third Monday of August of each year 


and shall examine the assessment list, shall equalize 
and revise the assessment when such is necessary, 
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and shall hear any complaints and protests which 
may be made on the part of taxpayers or owners of 
the property assessed. The Board shall continue in 
session for not less than three nor more than seven 
days. Any person desiring a reduction in the assess- 
ment of any property assessed to him shall make 
application to the board of Equalization for such 
reduction either in writing or in person. [57] 
Property Tax Ordinance of the City of Douglas 

Ordinance No. 9 of the City of Douglas, Alaska, 
passed and approved on July 25, 1938, as amended 
by the Council at a meeting held September 12, 
1949, providing for the assessment, levy and collec- 
tion of taxes on real and personal property within 
the City of Douglas, Alaska. 


(1) Rate of Tax 


The common council of the City of Douglas, at its 
first meeting in August of each year shall fix the rate 
of city tax, designating the number of mills on each 
dollar of taxable property within the city. At a meet- 
ing of said council held on September 12, 1949, 
taxes were levied on all real and personal property 
within the City of Douglas at a tax rate of 15 mills. 
No other taxes were levied for that vear. 


(2) Property Subject to Taxation 
All property within the City of Douglas not 
exempt under the laws of the United States or this 
ordinance is subject to taxation for municipal pur- 
poses. 
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(3) Exemptions 


Household goods of each householder or head of 
a family, not exceeding $200 in value, all property 
belonging to the municipality, and all property 
used exclusively for religious, educational and char- 
itable purposes. 


(4) Assessment 


Property is assessed to the person by whom it 
was owned or claimed or in whose possession or con- 
trol it was at 12 o’clock noon on the first day of June 
of each year, and the assessment shall conform to 
the true value of such property in money. [58] 


(5) When Taxes Become Delinquent 


Taxes are delinquent after November 15 of the 
year of taxation, unless one-half of the taxes shall 
have been paid before that date; provided that the 
remaining one-half of said taxes shall not become 
delinquent until after March 15 of the ensuing year. 


(6) Discount 


A discount of 2% will be allowed if taxes are paid 
before delinquent. 


(7) Penalty and Interest 


The Ordinance provides for 5% penalty on delin- 
quent taxes with no interest. However, at a meeting 
of the city council held September 12, 1949, a reso- 
lution was adopted providing for 10% penalty and 
8% interest on delinquent taxes. 
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(8) Lien Provisions 


All taxes assessed and levied under this Ordinance 
shall be a preferred lien on the property so taxed 
and shall attach in the month of August of the year 
of levy, which lien shall be foreclosed and the 
property sold as provided by Ch. 44 C.L.A. 1983 
(§$16-1-121—16-1-128 ACLA. 1949). 


(9) Redemption 


Any real property sold for delinquent taxes is 
subject to redemption within a period of two years 
from the date of sale, as provided by §§16-1-129— 
16-1-130 ACLA 1949. 


(10) Personal Liability 


The tax ordinance of the City of Douglas does not 
make any specific provision imposing any personal 
liability on a taxpayer for failure to pay taxes on 
real or personal [59] property; however, the ordi- 
nance does provide that personal property may be 
seized and sold for delinquent taxes. 


(11) Equalization 


The Common Council shall meet as a Board of 
Equalization on the first Monday of August of each 
year and continue in session until the following 
Wednesday, to examine the assessment book and 
equalize the assessments of property in the City of 
Douglas. Said board may, after giving three days 
notice to parties interested, increase or lower any 
assessment contained in the assessment roll so as to 
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equalize the assessment of property contained in said 
roll and make the assessment conform to the true 
value of property in money. Any person desiring a 
reduction on the assessment of his property shall 
file with the board of equalization a written applica- 
tion therefor. Any person disssatisfied with the final 
decision of the board of equalization may appeal 
from this decision to the United States District 
Court for the Territory of Alaska, Division Number 
One, within thirty days from the time of the rendi- 
tion of the said decision. [60] 

Property Tax Ordinance of the City of Fairbanks 

Ordinance No. 384 of the City of Fairbanks, 
Alaska, passed and approved on February 13, 1946, 
providing for the assessment, levy and collection of 
taxes on real and personal property within the City 
of Fairbanks, Alaska. 


(1) Rate of Tax 


The Common Council of the City of Fairbanks 
shall at its first regular meeting after it shall have 
completed equalization of the assessment rolls, or at 
a special meeting called for that purpose, levy a tax 
on all taxable property in the city, as shown by the 
assessment rolls, not to exceed 2% of the assessed 
valuation thereof as equalized. At a meeting of the 
council held September 26, 1949, a tax for school 
and municipal purposes upon all taxable real and 
personal property in the City of Fairbanks was 
levied at a rate of 20 mills, in addition to the 1% 
territorial general property tax. This resolution was 
amended at a subsequent meeting of the council held 
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October 10, 1949, at which time the tax provided to 
be levied for school and municipal purposes under 
the provisions of Ordinance No. 384 was set at a 
rate of 20 mills and the tax under the territorial 
general property tax law was set at the rate of 0. 
mills. The rate of taxation on all real and personal 
property was the same for 1949 as it was for the 
year 1948. 


(2) Property Subject to Taxation 


All real and personal property situated in the 
City of Fairbanks and all personal property used in 
connection with or in the carrying on of any busi- 
ness or occupation conducted in said city, whether 
said personal property be therein situated or not, is 
subject to taxation for school and [61] municipal 
purposes, except such property as is expressly ex- 
empted by law. It is provided that personal property 
shall be construed to include, embrace and mean, 
without especially defining or enumerating it, all 
goods, bonds, franchises, chattels, monies and legal 
tender of all description, including national bank 
notes, gold and silver certificates and all government 
medium of exchange commonly known and desig- 
nated as ‘“‘paper money” or ‘‘currency,”’ capital 
stock of corporations and shares in incorporated 
companies, and all improvements on lands held 
under lease, or otherwise, from another. 

A special method is provided in the ordinance for 
assessing individuals, firms, corporations or associ- 
ations carrying on a general banking business. It is 
provided that every year at such times as provided 


oé 
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for the listing of property for taxation, every such 
bank shall by its accounting officer furnish the city 
assessor a statement verified by oath giving the 
amount of paid up stock, the amount of surplus 
reserve fund and the amount of undivided profits 
of such bank. The aggregate amount of capital, 
surplus and undivided profits shall be assessed and 
taxed as other like property in Fairbanks is assessed 
and taxed. Provided, that at the time of listing the 
capital stock, the amount and description of its 
legally authorized investments is assessed and taxed 
under this ordinance, and the assessor shall deduct 
the amount of such assessment of real estate from 
the amount of such capital, surplus and undivided 
profits, and the remainder shall then be taxed as 
above provided. 


(3) Exemptions 


The following property is exempt from taxation: 
All property belonging to the Town of Fairbanks, 
Alaska; all property used exclusively in said Town 
for religious, educational or charitable purposes; all 
property belonging to the United States of America ; 
all property belonging to the Territory of Alaska; 
all household furniture or effects of the head of a 
familv or household; not exceeding in value the 
sum of $200; all property of any organization com- 
posed entirely of veterans of any wars of the United 
States or the property of the auxiliary of any such 
organization, and all moneys owned by them and on 
deposit in any bank, provided that if any such or- 
ganization or auxiliary shall derive any rental or 
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profits from any such property, such property shall 
not be exempt from taxation. 


(4) Assessment 


All property shall be assessed at its true and fair 
value in money. In determining the true and fair 
value of real and personal property, the assessor 
shall value such property at such sum or price as he 
believes it to be fairly worth in money at the time 
such assessment is made. The assessed value of 
property shall be fixed with reference to the first dav 
of October of each vear. 


(5) When Taxes Become Delinquent 


All taxes are due and payable on the first day of 
October of each year, and if not paid on or before 
the 15th day of October of such year, are delinquent ; 
provided, however, that if one-half of the amount 
of such taxes is paid on or before October 15, the 
remaining half shall not be deemed to be delinquent 
but may be paid at any time before the end of [63] 
March 31 of the following vear. 
on delinquent taxes. 


(6) Discount 


No discount is allowed. 


(7) Penalty and Interest 


A 10% penalty and 10% interest shall be charged 
on delinquent taxes. 
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(8) Lien Provisions 


A len for unpaid taxes attaches on the first day 
of October of the year of levy. 


(9) Redemption 


Ordinance No. 384 contains no provisions with 
respect to redemption of property sold for unpaid 
taxes. 

(10) Personal Liability 


Ordinance No. 384 contains no provisions with 
respect to imposition of any personal hability on a 
taxpayer for failure to pay taxes. 


(11) Equalization 


The Common Council of the City of Fairbanks 
shall equalize the assessment rolls each year. [64] 


Tax Resolution of the Fairbanks Independent 


School District 


Resolution of the Fairbanks Independent School 
District, passed and approved October 10, 1947, 
providing for the levy and collection of taxes and 
for the sale of property, both real and personal, for 
the payment of taxes, penalty, interest and costs. 


(1) Rate ot Pax 


At a meeting of the Board held on September 15, 
1949, a tax was levied at the rate of 10 mills for the 
year beginning October 1, 1949. No other taxes were 
levied for the year 1949. The rate of taxation for the 
vear 1948 was 6 mills. 
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(2) Property Subject to Taxation 


All property within the boundaries of the Fair- 
banks Independent School District located outside 
the corporate limits of the City of Fairbanks is 
subject to taxation for school purposes. The term 
‘‘personal property”? shall be considered to include 
all household goods, effects, furniture, chattels, 
wares, merchandise, gold dust, goods, money on de- 
posit either within or without the school district 
corporation, boats or vessels owned or registered 
within the corporation, capital invested therein, all 
debts due or to become due from solvent debtors, 
either on account, contract, note, mortgage or other- 
wise, all pubhe stocks or stocks or shares in incor- 
porated companies, and all property of every nature 
and kind not included within the term ‘‘real 
OraperLy. 

(3) Exemptions 

The following property is exempt: All property 
belonging to the municipality or the Territory, all 
property exempt under the laws of the United 
States, and the household furniture of the head of 
the family or a householder, not [65] exceeding 
$200 in value, as well as all property used exclu- 
sively for religious, educational or charitable pur- 
poses and the property of any organization, not or- 
ganized for business purposes, whose membership 
is composed entirely of veterans of any wars of the 
United States, or the property of the auxiliary of 
any such organization and all monies on deposit, 
provided that if any organization composed of veter- 


120 M.P. Mullaney, ete. 


ans or its auxiliary derives any rentals or profits 
from any such property owned by it or them, such 
property shall not be exempt. 


(4) Assessment 


The assessment shall be equal and uimform and 
shall be based upon the actual value of the property 
assessed. 


(5) When Taxes Become Delinquent 


All taxes shall be due and payable on the first day 
of October of the year of levy and delinquent on the 
15th day of October of the same year, provided, 
however, that if one-half of the tax assessed is paid 
on or before the 15th day of October, the remaining 
one-half will not become delinquent until the first 
day of April of the year following. If one-half of 
the tax assessed is not paid on or before the 15th 
day of October, then the whole amount of the tax 
assessed will be delinquent. 


(6) Discount 
No discount is allowed by the Fairbanks Inde- 
pendent School District. 
(7) Penalty and Interest 
A penalty of 10%, together with interest at the 
rate of 6%, will be charged for delinquent taxes. [66] 
(8) Lien Provisions 


All taxes levied by the district shall constitute a 
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lien upon all of the property assessed, both real and 
personal, when the assessment is completed; and the 
lien for such taxes shall be enforced in accordance 
with the laws of the Territory of Alaska (§37-3-53 
ACLA 1949) and pursuant to specific provisions 
contained in the property tax resolution of the Dis- 
trict, which are as follows: After the taxes shall 
become due, the assessor shall make up a delinquent 
tax roll and said roll shall be filed with the assessor 
or tax collector and remain open to inspection by 
the public. As soon as convenient after completion 
of said delinquent tax roll, the assessor shall cause 
to be published in a newspaper of general circula- 
tion in the Fairbanks Schoo] District, once each 
week for a period of four successive weeks, a notice 
setting forth that the delinquent tax roll of real 
property has been completed and is open for public 
inspection and that on a date not less than 30 days 
after the completion of the said publication, the said 
roll will be presented to the District Court for the 
Fourth Judicial Division for judgment and order of 
sale. During the time of publication and up to the 
time of the order of sale, any person may appear 
and make payment of the taxes due, plus penalty 
and interest. After hearing, the order of sale may 
be made by the District Court; and after such order 
of sale has been made, the assessor or tax collector 
shall make such sale at public auction after notice by 
publication in a newspaper of general circulation 
once each week for 4 successive weeks or by posting 
in three public places in the City of Fairbanks. [67] 
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(9) Redemption 


All real property sold for delinquent taxes shall 
be subject to redemption within a period of 2 years 
from the date of sale. 


(10) Personal Liability 


The owner of personal property assessed shall be 
personally hable for the amount of taxes assessed 
against his personal property, and such taxes, to- 
gether with penalty and interest, may be collected 
after the same becomes due in a personal action 
brought in the name of the Fairbanks Independent 
School District against such owner in the courts 
of the Territory. The hen of personal property taxes 
may also be enforced by distraint and sale of the 
personal property of the person assessed. 


(11) Equalization 


The Board of Directors of the Fairbanks Inde- 
pendent School District shall sit as an equalization 
board on the 21, 22 and 23 days of September. 


[Endorsed]: Filed August 14, 1950. [68] 


[Title of District Court and Cause. ] 


Stipulation Re Reporter’s Transcript of Evidence 


It is hereby stipulated and agreed by and between 
Faulkner, Banfield and Boochever, attorneys for 
above named plaintiff and intervenor, and John H. 
Dimond, Assistant Attorney General, attorney for 
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defendant, M. P. Mullaney, that the following de- 
seribed exhibits, offered and admitted in evidence at 
the trial of this cause on the 15th day of May, 1950, 
(as shown on page 2 of the Reporter’s Transcript 
of Record), are a portion of the said Reporter’s 
Transcript of Record; that the same may be con- 
sidered as having been read into evidence in full at 
the time they were so offered and admitted therein; 
that the hereto attached papers are true and correct 
copies of said exhibits and may be filed with the 
clerk of the above-entitled court without being tran- 
scribed by the reporter and filed with the Reporter’s 
Transcript of Record; and that when so filed, the 
same may be copied by said clerk, together with 
other portions of the record in this case designated 
by the parties, and certified to the United States 
Court of Appeals for the Ninth Cireuit as part of 
the record on appeal herein. 


Intervenor’s Exhibit No. 1, consisting of the depo- 
sition of J. A. Williams. 


Plaintiff’s and Intervenor’s Exhibit No. 4, con- 
sisting of the affidavit of January 6, 1950, of Luther 
C. Hess. 


Plaintiff’s and Intervenor’s Exhibit No. 10, con- 
sisting of the affidavit of May 12, 1950, of EH. A. 
Tonseth. 

Plaintiff’s and Intervenor’s Exhibit No. 13, con- 
sisting of the affidavit of May 12, 1950, of Roy P. 
Mathias. 
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Defendant’s Exhibit No. 1A, consisting of deposi- 
tion of James C. Ryan, together with defendant’s 
exhibit No. 1 attached thereto. 


Dated at Juneau, Alaska, this 9th day of August, 
1950. [69] 
FAULKNER, BANFIELD & 
BOOCHEVER, 
MEDLEY & HAUGLAND, 
CHARLES J. CLASBY, 


Attorneys for Plaintiff and 
Intervenor. 


J. GERALD WILLIAMS, 
Attorney General of Alaska. 


/s/ JOHN H. DIMOND, 
Assistant Attorney General, Attorneys for Defend- 
ant, M. P. Mullaney. [70] 


INTERVENOR’S EXHIBIT No. 1 


Direct Interrogatories Propounded by Intervenor 
and Plaintiff to J. A. Williams a Witness for 
Intervenor and Plaintiff 


Interrogatory No. 1 


Q. Please state your name and address and occu- 
pation. 

A. J. A. Williams, General Manager, Alaska 
Juneau Gold Mining Company, Juneau, Alaska. 
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Interrogatory No. 2 


Q. If you have stated that you are General Man- 
ager of the Alaska Juneau Gold Mining Company’s 
operations in the Territory, please state where these 
operations are carried on and in what business the 
company is engaged. 

A. Gold mining and milling operations at Ju- 
neau, First Judicial Division, Alaska. 


Interrogatory No. 3 


Q. Does the Alaska Juneau Gold Mining Com- 
pany, the intervenor, own real and personal property 
m the Territory of Alaska, and if so in which 
Judicial Division and in which taxing units? 

A. Yes; in the First Judicial Division, in the 
cities of Juneau and Douglas and in the Juneau and 
Douglas Independent School Districts and in the 
territory outside those units. 


Interrogatory No. 4 


Q. State generally the nature of the real and 
personal property owned by the Alaska Juneau Gold 
Mining Company. 

A. Lode mining claims and other real property, 
buildings, machinery, boats and watercraft, sup- 
plies, docks, transmission lines and mining and mill- 
ing equipment, and power plants. [71] 


Interrogatory No. 5 


Q. Have various taxing units in the Territory of 
Alaska levied real and personal property taxes on 
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the property of Intervenor for the year 1949? If so, 
state which taxing units have levied these taxes. 

A. Yes, the cities of Juneau and Douglas, the 
Juneau and Douglas Independent School Districts 
and the Territory itself. 


Interrogatory No. 6 


@. Did the Intervenor make a return to the De- 
fendant Tax Commissioner of real and personal 
property owned by it during the year 1949 in the 
Territory of Alaska outside of incorporated cities 
and school districts? A. Yes. 


Interrogatory No. 7 


(. Where is that property situated, and of what 
does it generally consist? 

A. In the First Judicial Division, Alaska, and 
consists of mining claims, power plant, transmission 
lines, buildings and personal property. 


Interrogatory No. 8 


Q. Was the return made by the Intervenor made 
under protest as alleged in the Complaint in Inter- 
vention ? A. Yes. 


Interrogatory No. 9 


Q. Did you receive from the office of the Assessor 
in Division No. 1, Alaska, a notice of assessment of 
this property in the Territory outside of incorpo- 
rated cities and school districts ? A. Yes. [72] 


vs. Luther C. Hess, etc. 12% 
Interrogatory No. 10 


Q. If your answer to the last interrogatory is in 
the affirmative, please attach to the deposition and 
make a part hereof, such notices of assessment 
(marked Exhibit A) as the company received. 

A. Attached and marked Exhibit A. 


Interrogatory No. 11 


Q. Has any part of the tax mentioned in that 
notice of assessment been paid ? A. No. 


Interrogatory No. 12 


Q. Were any taxes levied in the year 1949 on the 
property of the Intervenor situated within the City 
of Juneau, Alaska? Ame Cs: 


Interrogatory No. 18 


@. If your answer to the last question is in the 
affirmative, will you please attach to this deposition 
and make a part thereof, the list of real and personal 
property of the Intervenor (marked Exhibit B) 
upon which taxes were levied and assessed in the 
year 1949 by the City of Juneau. 

A. Attached and marked Exhibit B. 


Interrogatory No. 14 


Q. Will you please attach to these interrogatories 
and make a part hereof (Marked Exhibit C) all 
assessment notices, tax statements and receipts for 
taxes levied on the company’s property within the 
City of Juneau, Alaska, for the year 1949? 

A. Attached and marked Exhibit C. [73] 
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Interrogatory No. 15 


Q. Have these taxes been paid to the City of 
Juneau by the Intervenor? A Mes: 


Interrogatory No. 16 


Q. Were any taxes levied in the year 1949 on the 
property of the Intervenor situated within the City 
of Douglas, Alaska ? A. Yes. 


Interrogatory No. 17 


Q. If your answer to the last question is in the 
affirmative, will you please attach to this deposition 
and make a part thereof, the list of real and personal 
property of the Intervenor (marked Exhibit D) 
upon which taxes were levied and assessed in the 
year 1949 by the City of Douglas? 

A. Attached and marked Exhibit D. 


Interrogatory No. 18 


Q@. Will you please attach to these interrogatories 
and make a part hereof (marked Exhibit E) all 
assessment notices, tax statements and receipts for 
taxes levied on the company’s property within the 
City of Douglas, Alaska, for the year 1949? 

A. Attached and marked Exhibit E. 


Interrogatory No. 19 


Q. Have these taxes been paid to the City of 
Douglas by the Intervenor? es EGS, 
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Interrogatory No. 20 


Q. Were any taxes levied in the year 1949 on the 
property of the Intervenor situated within the Ju- 
neau Independent School District? [74] 

A. Yes. 


Interrogatory No. 21 


Q. If your answer to the last question is in the 
affirmative, will you please attach to this deposition 
and make a part thereof, the list of real and per- 
sonal property of the Intervenor (marked Exhibit 
FE) upon which taxes were levied and assessed in 
the year 1949 by the Juneau Independent School 
istrict? 

A. Attached and marked Exhibit F. 


Interrogatory No. 22 


Q. Will you please attach to these interrogato- 
ries and make a part hereof (marked Exhibit G) all 
assessment notices, tax statements and receipts for 
taxes levied on the company’s property within the 
Juneau Independent School District? 

A. Attached and marked Exhibit G. 


Interrogatory No. 23 
@. Have these taxes been paid to the Juneau 
Independent School District? A. Yes. 
Interrogatory No. 24 


@. Were any taxes levied in the year 1949 on 
the property of the Intervenor situated within the 
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Douglas Independent School District ? 
A. Yes. 


Interrogatory No. 25 


Q. If your answer to the last question is in the 
affirmative, will you please attach to this deposition 
and make a part thereof, the list of real and per- 
sonal property of the Intervenor (marked Exhibit 
FL) upon which taxes were levied [75] and assessed 
in the year 1949 by the Douglas Independent School 
District ? 

A. Attached and marked Exhibit H. 


Interrogatory No. 26 


Q. Will you please attach to these interroga- 
tories and make a part hereof (marked Exhibit I) 
all assessment notices, tax statements and receipts 
for taxes levied on the company’s property within 
the Douglas Independent School District? 

A. Attached and marked Exhibit I. 


Interrogatory No. 27 


@. Have these taxes been paid to the Douglas 
Independent School District? A. Yes. 


Interrogatory No. 28 


@. Have all the taxes which were levied and 
assessed against the City of Juneau, City of Doug- 
las, Juneau Independent School District and the 
Douglas Independent School District been paid in 
full by the Intervenor for the year 1949? 

A. Yes. 
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Interrogatory No. 29 


Q@. At what rate or rates were the taxes levied 
by the cities of Juneau and Douglas and the Juneau 
and Douglas Independent School Districts? 

A. City of Juneau 20 mills; Douglas 15 mills; 
Juneau Independent School District 10 mills; 
Douglas Independent School District 10 mills; all 
less 2% discount for cash. 


Interrogatory No. 30 


Q. Did each of these taxing units, that is, the 
two cities and the two Independent School Dis- 
tricts, above mentioned, allow [76] a 2% discount 
for cash payment? A. Yes, 


Interrogatory No. 31 


Q. In addition to the taxes levied and assessed, 
as hereinabove mentioned in the preceding ques- 
tions and answers, were there taxes levied on cer- 
tain boats and watercraft of the Intervenor, Alaska 
Juneau Gold Mining Company, during the year 
1949? A. Yes. 


Interrogatory No. 32 


Q. If you have answered the last interrogatory 
in the affirmative, please state what taxing unit 
levied the taxes on the vessels and watercraft. 

A. Juneau Independent School District. 


Interrogatory No. 33 


Q. Do you have a statement from the Juneau 
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Independent School District showing the levy of 
these taxes with a statement of the different water- 
craft, the tonnage and the values placed on these 
various watercraft, and if so, will you please attach 
it to the deposition (marked Exhibit J) and make 
it a part hereof? 

A. Attached and marked Exhibit J. 


Interrogatory No. 34 


Q@. Are any of the mining claims, either pat- 
ented or unpatented, belonging to the Intervenor 
which have been assessed for tax purposes, and 
against which taxes have been levied by any of the 
taxing units mentioned in previous interrogatories, 
including the Territory of Alaska, being operated, 
or are any of them producing anything at the 
present time, or have [77] they been so operating 
or producing at any time during 1949? 

A. No. 


Interrogatory No. 35 


Q. Are any of the unpatented mining claims 
which are described in the assessment notice of the 
Territory of Alaska, sent you by the Tax Assessor, 
improved in any way? 

A. Our unpatented claims which come under the 
School District tax rather than the Territorial 
property tax are nearly all unimproved; however, 
two or three claims have exploratory tunnels done 
for assessment work. 
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Interrogatory No. 36 


Q. If any of them are so improved, are the im- 
provements at the present time of any value or have 
they become useless? 

A. Improvements where made are of no value 
except that they have served for assessment work. 


Interrogatory No. 37 


Q. Has demand been made upon the Intervenor 
for the payment of taxes levied and assessed by 
the Territory of Alaska for the year 1949? 

A. Yes. 

Interrogatory No. 38 

Q. How long is it since the Alaska Juneau Gold 
Mining Company operated its mine and mill in 
Juneau; in other words, how long has the property 
been closed ? A. Exactly six years. 


/s/ J. A. WILLIAMS. [78] 


PLAINTIFFE’S AND INTERVENOR’S 
EXHIBIT No. 4 


[Title of District Court and Cause.] 


AFFIDAVIT OF LUTHER C. HESS 
State of Arkansas, 
County of Garland—ss. 


I, the undersigned, Luther C. Hess, being first 
duly sworn, depose and say that I am the plaintiff 
named in the above-entitled cause and that I am a 
resident and inhabitant of the Territory of Alaska, 
Fourth Judicial Division, residing at Fairbanks, 
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and I have been a resident and inhabitant thereof 
for more than 25 years. 

That I signed and swore to the complaint in the 
above-entitled cause and that all of the allegations 
contained therein are true, and they are re-alleged 
in this affidavit as though fully set forth herein. 

That I have real and personal property in the 
Territory of Alaska in three different taxing units, 
as those are described in the Alaska Property Tax 
Act, Chapter 10, Session Laws of Alaska, 1949; and 
that some of this property is in the City of Fair- 
banks, a municipal corporation, some outside the 
City of Fairbanks in the Fairbanks School District, 
and some in the Fourth Judicial Division, Terri- 
tory of Alaska, outside of any incorporated munici- 
pality, school district, or public utility district. 

That certain taxes were levied on my property 
within the City of Fairbanks and the Fairbanks 
School District which have been paid, and the 
Commissioner of Taxation for the Territory of 
Alaska, one of the defendants hereinabove named, 
is about to demand the payment of a tax on my 
property described in the [79] complaint, which is 
situated in the territory outside of the City of 
Fairbanks and the Fairbanks School District; that 
the valuation placed upon this property is $58,- 
213.46. Defendant M. P. Mullaney, as Commis- 
sioner of Taxation of Alaska, is preparing to 
collect a tax thereon of $580.13. 

That no assessment roll has been made for the 
Territory of Alaska, Fourth Judicial Division, as 
provided by the Alaska Property Tax Act, but pay- 
ment of the tax 1s required notwithstanding that 


vs. Luther C. Hess, ete. 135 


fact; that I have had no opportunity to appear be- 
fore any board of equalization and for the reason 
that no property tax roll or assessment roll has 
been made as provided by law. I have had no op- 
portunity to compare or equalize the assessment or 
valuation of my property with that of others who 
are similarly situated for the reason that there is 
no provision in the Alaska Property Tax Act for 
a Territorial Board of Equalization. 

That if the tax on my property which is required 
under the act is not paid by February 1, 1950, my 
property will be subjected to foreclosure of a tax 
lien thereon and to sale without any provision for 
redemption. 

That the tax levied by the Alaska Property Tax 
Act is void for the reasons set forth in the com- 
plaint, and I have no remedy at law, no remedy 
and no protection against the payment of this tax 
and no method for the removal of the cloud on the 
title of my property except through injunction of 
the above-entitled court. 

Wherefore, affiant prays that pending the final 
trial of this cause on its merits, a preliminary in- 
junction issue as prayed for in the complaint. 


/s/ LUTHER C. HESS. [80] 
Subseribed and sworn to before me this 6th day 
of January, 1950. 


[Seal] 7s) JM. DIRE, 
Notary Public in and for the State of Arkansas, 
County of Garland. 


My commission expires Feb. 1, 1951. [81] 
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PLAINTIFE’S AND INTERVENOR’S 
HRT BID oe. 10 


[Title of District Court and Cause. ] 


AFFIDAVIT OF E. A. TONSETH 


United States of America, 
Territory of Alaska—ss. 


I, E. A. Tonseth, being first duly sworn, depose 
and say: That I am the City Clerk of the City of 
Fairbanks, Alaska, an incorporated city or munici- 
pality of the first class, and that I have custody of 
the city tax rolls and the records of the City of 
Fairbanks and of the school budget of the Fair- 
banks School District, which is an independent 
school district, comprising the City of Fairbanks, 
a municipal corporation, and adjacent territory. 

That the total assessed value of real and per- 
sonal property within the City of Fairbanks for 
the year 1949 upon which municipal taxes are 
levied was $16,060,624.00. 

That the total school budget of the Fairbanks 
School District for the school year 1949-1950 is 
$210,575.50; that is the amount payable by the 
Fairbanks School District, which includes the City 
of Fairbanks, and of that amount $126,000.00 is 
the share of the City of Fairbanks and $84,575.50 
is the share payable by the property in the Fair- 
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banks School District outside the City of Fair- 
banks, Alaska. 


/s/ biwex, VONSE DE. 
Subseribed and sworn to before me this 12th day 
of May, 1950. 


[Seal] /8/ MYRTLE L. BOWERS, 
Notary Public in and for the Territory of Alaska. 


My commission expires June 10, 1950. [82] 


PLAINTIFE’S AND INTERVENOR’S 
HCE TT Nor ts 


[Title of District Court and Cause. ] 


AFFIDAVIT OF ROY P. MATHIAS 


United States of America, 
Territory of Alaska—ss. 


I, the undersigned, Roy P. Mathias, being first 
duly sworn, depose and say: That I am the tax col- 
lector for the Fairbanks School District, and have 
access to the records thereof and to the records of 
assessment of all property within the Fairbanks 
School District outside the incorporated City of 
Fairbanks, Alaska. That the assessment rolls to 
date show the total assessed value of real and per- 
sonal property within the Fairbanks School Dis- 
trict, outside the City of Fairbanks, Alaska, to be 
at this time $13,532,279.00 for the year 1949. That 
this amount is the approximate total although the 
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assessment rolls have not been fully completed and 
there will be some additions and slight adjustments 
to be made in the assessment rolls. 


/s/ ROY P. MATHIAS. 
Subscribed and sworn to before me this 12th day 
of May, 1950. 
[Seal] /s/ MYRTLE L. BOWERS, 


Notary Public in and for the Territory of Alaska. 
My commission expires June 10, 1950. [83] 


DEFENDANT’S EXHIBIT No. 1-A 
[Title of District Court and Cause. | 


DEPOSITION OF JAMES C. RYAN, A WIT- 
NESS ON BEHALF OF DEFENDANT, M. 
P. MULLANEY 


Be It Remembered, that the deposition of James 
C. Ryan, a witness called on behalf of defendant, 
was taken on the 6th day of April, 1950, beginning 
at 2:00 p.m., at Room 411-B, Federal Building, 
Juneau, Alaska, pursuant to stipulation to take 
deposition as hereto annexed, before Martha Wend- 
ling, a Notary Public. Norman C. Banfield, of 
Faulkner, Banfield and LBoochever, of Juneau, 
Alaska, appeared on behalf of plaintiff and inter- 
venors; J. Gerald Williams, Attorney General of 
Alaska, and John H. Dimond, Assistant Attorney 
General, appeared on behalf of defendant, M. P. 


Mullaney ; 
Whereupon, the witness, being by the Notary 
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first duly sworn, was examined and testified as 
follows: 
JAMES C. RYAN 


a witness called on behalf of defendant, M. P. 
Mullaney: 


Direct Examination 
By Mr. Dimond: 


Q. Will you please state your name? 

A. James C. Ryan. 

Q. What is your profession? 

A. Commissioner of Education for the Terri- 
tory of Alaska. 

Q. How long have you been so engaged as Com- 
missioner ? 

A. About 914 years; nine and some months. 

Q. Briefly what are your duties as Commis- 
sioner of Education? 

A. The duties are to keep all records pertaining 
to the schools of Alaska; to disburse monies ap- 
propriated by the Territory [84] for the use of 
public schools; to do all things necessary to encour- 
age building, and operate public schools and to 
directly operate the rural schools of the Territory. 

Q. Will you please give a general description of 
the school system of the Territory ? 

A. The over-all school system of Alaska is oper- 
ated by a board known as the Territorial Board, 
which is appointed by the Governor and confirmed 
by the Legislature. There are five members, one 
from each judicial division and one at large. The 
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schools are in two general classes, rural schools that 
are operated 100% by the Territory and incorpo- 
rated school districts that are operated jomtly by the 
Territory and the local people of the district. There 
are three different types of incorporated school 
districts in Alaska. One type is what we call the 
city type where the schocol district is just as large 
as the boundaries of the city. The second type is 
the independent school district which embraces the 
municipality and its adjacent area not to exceed 
500 square miles. The third type is the incorporated 
school district where a settlement or a village and 
its adjacent area may Incorporate as a school dis- 
trict, but it does not include a municipality. 

Q. Are these three types of school districts com- 
monly called incorporated ? 

A. Yes, they are commonly called incorporated 
school districts. 

Q. And they include a type of school district 
called an incorporated school district ? 

A. Yes. It is a little confusing in that respect 
because one of them is called an incorporated school 
district which is a [85] specific type, yet they are 
all organized school districts or incorporated school 
districts. 

Q. I hand you these books, Dr. Ryan. Will you 
please state what they are? 

A. These are the reports of the Commissioner of 
Edueation for the biennium ending June 30, 1936, 
1938, 1940, 1942, 1944, 1946, 1948. 

Q. Are these reports required to be kept by law? 

A. Yes, it is required by law that the Commis- 
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sioner of Education report once each biennium. 

Q. What, briefly, do those reports contain ? 

A. They contain the activities of the Territorial 
Department of Education and of the Territorial 
Board of Education and something of the statistics 
of the public school system concerning enrollments 
and the expenditures of the Territory for various 
school purposes. 

Q. I now hand you this paper. Will you please 
state what this is? 

A. This is a distribution of expenses for the 
years 1934 through 1948—just what it says on the 
front here—the number of incorporated school dis- 
tricts and the unincorporated schools, with a total 
expense for each of these two types, and the portion 
of the total expense paid from territorial funds. 
the portion paid from funds raised by local taxes 
within the district, and the enrollment of pupils in 
each of the two types of schools. 

Q. Did you prepare this? A. Yes. 

Q@. From what source did you obtain these 
figures? [86] 

A. The source of this material was from in- 
formation on file in my office. The official records 
chiefly are compiled in these reports. 

@. Reports of the Commissioner of Education 
which you have just previously identified ? 

ee VCs: 

Q. This is a summary of certain statistics taken 
from those reports? Ae Thats tight, sir 

Q. I observe that you have unincorporated 
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schools, rural schools and special schools; can you 
tell me what a special school is? 

A. Yes. The Territorial Board of Education 
has, by regulation, determined the manner in which 
certain rural schools shall be established. Schools 
that are very small, where they have just a mini- 
mum number for the establishment of a school— 
for a number of years that was six—we establish 
what is known as a special school. The distinguish- 
ing feature there was that the local community 
would provide certain things in the operation of 
the school, whereas in a larger rural school all of 
it was provided by the Territory. For example, if 
a community had just six pupils, we would establish 
a school if the local community would provide the 
fuel, the light and the janitor service, while the 
Territory then provided the teacher and the text- 
books and all the other expenses of the operation. 
For quite a number of years that was carried on 
our books and in our records as special schools, 
but I believe somewhere about 1943 or 1944 we dis- 
continued that practice and you will note from 
the [87] biennial report it no longer appears; it 
just appears as territorial schools. 

Q. What proportion of the total expense for the 
support of rural and special schools is paid by the 
people in the special school districts by way of fuel, 
light and janitor service? Is it a large amount? 

A. No, it is a very small amount. To give you 
an example, in a little school of six or seven pupils 
the community would provide the fuel, which would 
amount to about ten cords of wood, and that 
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running about as it would at that time—about $10— 
it varies in amount—it would be maybe $150. Many 
times the men of the community actually cut the 
wood and brought it in so it would not amount to 
too much. 

Q. The other expenses of the special schools are 
borne by the Territory ? 

A. That is right; all the other expenses—text- 
books, supplies, teachers’ salaries, ete. 

Q. Would counsel be willing to stipulate that 
this last exhibit identified by the witness can be 
offered in evidence at the trial of this case without 
the necessity of any further identification ? 

Mr. Banfield: Yes, it may be offered without any 
further identification, but at that time we reserve 
the right to object to its admissibility on other 
grounds. 

Mr. Dimond: Very well. I would like to have 
the Notary mark this exhibit ‘‘ Defendant’s Exhibit 
No. I’”’ and attach it to the deposition to be sent 
to the Clerk of the Court at Fairbanks. [88] 

(The Notary then proceeded to mark the ex- 
hibit according to the instructions of counsel.) 

Mr. Dimond: Would you also be willing to stipu- 
late that the reports of the Commissioner of Educa- 
tion previously identified by the witness could, if 
desired by either party, be offered in evidence, in 
whole or in part, without the necessity of further 
identification, subject, of course,—— 

Mr. Banfield: Yes, I will so stipulate, subject, 
of course, to other objections as to their admis- 
sibility. 
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Myr. Dimond: J would like to have the Notary 
mark each one of those reports of the Commissioner 
of Education ‘*Defendant’s Exhibit No. II.’’ I be- 
lieve there are seven of the books, and to dis- 
tinguish between them, each one should be marked 
“Part ie? Patt 2,” Part 3” thfoweh 7 and eae 
should contain the words ‘‘Defendants Exhibit No. 
Die 

(The Notary then proceeded to mark the 
exhibits according to the instructions of coun- 
sel.) 

@. What are the items of expense of incor- 
porated school districts which are not borne by ter- 
ritorial funds—not paid from territorial funds? 

A. Chiefly capital expenditures, although it does 
not follow always that the usual interpretation of 
eapital expenditures is the same as that used in 
ordinary common usage. The local district is re- 
sponsible 100% for construction of the [89] build- 
ing, the repair of the building; they are responsible 
100% for equipment in the building. It is there 
that the difference in the Territorial Board’s inter- 
pretation and that of common practice breaks down. 
In general practice, a typewriter that is a replace- 
ment is usually regarded as a current expense, 
while a new typewriter, a brand new one added, is 
a capital expenditure. Any typewriter where it is 
a replacement or any school desk where it is a re- 
placement is an expense of the local school district 
and is counted as an expenditure by the school 
board. In addition to that, the local district bears 
a portion of the cost of the operation of the school, 
depending upon the size of the school. Territorial 
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law provides that schools with 150 or fewer pupils 
get 85% of their current operation cost borne by 
the Territory and 15% must be borne by the local 
community. [if the school has an enrollment of 150 
to 300, the local community bears 20% and the Ter- 
ritory 80%. If the enrollment is over 300, the local 
community bears 25% of the current operation cost 
and the Territory 75%. 

Q. Dr. Ryan, in the case of a school which would 
receive 80% support from the territorial govern- 
ment by way of refund, why is it that under this 
exhibit the percentage is shown as approximately 
66% ? 

A. There is a very good reason for that. The 
Territory pays 80% of teachers’ salaries, for ex- 
ample, based upon the territorial minimum salary 
scale, while the local community bears their 20% 
of that minimum scale plus 100% of all of the 
amount which they pay above the minimum scale, 
and most of the districts do pay above the minimum 
scale, and that [90] accounts for that difference. 
The Territory does pay 80% of the minimum scale, 
but for the over-all expenditure of teachers’ sal- 
aries it would not be 80% because the local com- 
munity pays above the minimum scale. 

@. With regard to pupils attending schools 
within incorporated school districts but residing 
outside of the district, who pays the cost of their 
tuition ? A. The Territory. 

Q. The Territory pays it to the school district? 

A. Pays it to the school district. 

Q. How is the cost of transportation of pupils 
to schools paid? A. By the Territory 100%. 
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.Q. Even pupils attending school district schools ? 

Au Mies: 

Q. JI am not sure whether I asked you this, but 
going back to rural schools, are the capital expendi- 
tures of those schools paid by the Territory of 
Alaska? 

A. Yes. The expense of the operation of rural 
schools is borne 100%. The current expense, the 
capital expenditure, everything is borne by the Ter- 
ritory—those outside of any incorporated school 
district—there I am using incorporated school dis- 
trict in its broad sense. 

Mr. Dimond: No further questions. 

Mr. Banfield: No questions by the plaintiff or 
intervenor. 


(Witness excused.) 


Signature of Witness: 
/s/ JAMES C. RYAN. [91] 


Certificate 


United States of America, 
Territory of Alaska—ss. 

I, Martha Wendling, Notary Public in and for 
the Territory of Alaska, residing at Juneau, 
Alaska, do hereby certify: 

That the annexed and foregoing deposition of 
James C. Ryan, a witness called on behalf of the 
defendant, M. P. Mullaney, was taken before me on 
the 6th day of April, 1950, beginning at 2:00 p.m., 
at Room 411-B, Federal Building, Juneau, Alaska, 
pursuant to stipulation to take deposition as here- 
tofore annexed; 
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That the above-named witness, before examina- 
tion, was by me duly sworn to testify the truth, the 
whole truth, and nothing but the truth; 

That this deposition, as heretofore annexed, is a 
full, true, and correct transcription of all of the 
testimony of said witness, including questions and 
answers and objections of counsel; 

That in comphance with the request of counsel 
for defendant, I marked Defendant’s Exhibits I 
and II in the manner directed by counsel, and have 
attached said exhibits to this deposition ; 

That this deposition has been retained by me for 
the purpose of sealing up and directing the same to 
the Clerk of the Court, Fairbanks, Alaska, as re- 
quired by law. 

In Witness Whereof, I have hereunto set my 
hand and affixed my seal this 7th day of April, 
1950. 


[Seal] /s/ MARTHA WENDLING, 
Notary Public for Alaska. 


My Commission expires November 1, 1950. [92] 
Defendant’s Exhibit I 


Showing, for the years 1934 through 1948, the 
number of Incorporated School Districts and Un- 
incorporated Schools in Alaska; the total expenses 
for each of these two types of schools; the portion 
of the total expenses which is paid from Territorial 
funds; the portion which is paid from funds raised 
by local taxes within the districts; and the enroll- 
ment of pupils in each of the two types of schools. 
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Summary — 198+-1948 


Ineorporated Unincorporated 
School Districts Schools 


. Average number per school year........ 18 56 
Enrollment—avg. daily attendanee.. 4,327 1,423 
Total expenses (exclusive of 
CAPIUCIMOMBLAY ) ....-.--------212-cteaseecodocsenes- $10,063,167 $3,686,980 

. Amount of total expenses paid from 
Meirapommal nuns ....2e:cse2c.coyceescee cones 6,719,525 3,686,980 


. Amount of total expenses paid from 

funds raised by local taxes in 

Clips tel Cis ieeees es << 25 .c2enteeae vat aesessedvaceeeceres 3,343,642 none 
. Percentage of total expenses paid from 

funds raised by the local taxes in 

CI) SU SIC) | een ene aie ea 33.2% none 


[Endorsed]: Filed August 14, 1950. 
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[Title of District Court and Cause. ] 


STATEMENT OF POINTS TO BE 
RELIED ON BY APPELLANT 


Appellant, M. P. Mullaney, proposes on his appeal 
to the United States Court of Appeals for the Ninth 
Circuit, to rely upon the following points as error: 


IL, 


The Court erred in holding that the tax levied by 
Chapter 10, Session Laws of Alaska, 1949, is invalid 
as not being valued and uniform as required by Sec- 
tion 9 of the Organic Act of the Territory of Alaska. 
This holding was error because the classification be- 
tween (1) property within incorporated towns and 
cities, incorporated school districts, and independent 
school districts, and (2) property in territory outside 
of such municipalities and districts, adopted by the 
Territorial Legislature in Chapter 10, Session Laws 
of Alaska, 1949, is based upon grounds having a 
rational relation to a legitimate end of governmental 
action and a permissible policy of taxation, and, 
therefore, satisfies standards of equality demanded 
by the Equal Protection Clause of the 14th Amend- 
ment to the Constitution of the United States, such 
standards being the same as those demanded by the 
Uniformity Clause of Section 9 of the Organic Act 
of Alaska. 

JUL, 


The Court erred in holding that the tax levied 
under Chapter 10, Session Laws of Alaska, 1949, is 
invalid as being a taking of property without due 
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process of law, forbidden by the 5th Amendment to 
the Constitution of the United States. This holding 
was error, for if the legislative scheme of classifica- 
tion in said Chapter 10 satisfies standards of equal 
protection demanded by the 14th Amendment to the 
Constitution of the United States, there necessarily 
is no deprivation of property without due process 
of law. [142] 
Lt. 


The Court erred in holding that the tax levied by 
Chapter 10, Session Laws of Alaska, 1949, upon un- 
improved, unpatented mining claims which are not 
producing and upon unimproved non-producing pat- 
ented mining claims upon which the improvements 
originally reqiired for patent have become useless 
through deterioration, removal or otherwise, is con- 
trary to Section 9 of the Organic Act of Alaska, as 
amended by the Act of Congress of June 3, 1948, and 
is, therefore, invalid as not valuing such claims ac- 
cording to their true and full value, nor at the price 
paid the United States therefor, nor at a flat rate 
fixed by the Legislature. This holding was error, for 
if Congress with its plenary power to legislate for 
the Territory of Alaska has the right to provide in 
Section 9 of the Organic Act that taxes shall be 
assessed according to full and true value, it neces- 
sarily has the power and authority to modify this 
portion of Section 9 by providing that taxes on 
such mining claims need not be assessed according 
to full and true value, but may be assessed at either 
the price paid the United States therefor or at a 
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flat rate fixed by the Legislature. The Territorial 
Legislature in Chapter 10, Session Laws of 
Alaska, 1949, chose the latter alternative granted 
by Congress by valuing such mining claims at a flat 
rate of $500.00 per each 20 acres or fraction of each 
such claim. 

ue 


The Court erred in holding that the last sentence 
in Section 11 of Chapter 10, Session Laws of Alaska, 
1949, which provides ‘‘the true value of property 
shall be that value at which the property would gen- 
erally be taken in payment of a just debt from a 
solvent debtor’’ is invalid as being contrary to [143] 
the provisions of Section 9 of the Organic Act of 
Alaska. This holding was error since the provision 
of Section 9 of the Organic Act of Alaska that ‘‘the 
assessment shall be according to the true and full 
value’ has for its purpose equality of burden in 
taxation, and such objective is not thwarted when the 
Legislature specifies what facts and circumstances 
are to be considered in determining the assessable 
value of property for purposes of taxation as long 
as the same method is applied to all within a classifi- 
eation that is legitimate. 


se 


The Court erred in holding that appellees have no 
adequate remedy at law, and that the enforcement of 
Chapter 10, Session Laws of Alaska, 1949, would 
have resulted in irreparable injury to appellees, and 
that the bringing of this action prevented a multi- 
plicity of actions. 
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The Court erred in holding that the hens impressed 
by the tax levied under Chapter 10, Session Laws of 
Alaska, 1949, upon the properties of appellees sit- 
uated in the Territory outside of municipalities, 
independent and incorporated school districts, and 
public utility districts, constitute a cloud on the titles 
of appellees to such properties which they are legally 
entitled to have removed in a court of equity. This 
holding was error since appellees, under the provi- 
sions of §48-7-1, Alaska Compiled Laws Annotated, 
1949, have an adequate remedy at law. 


Vell 


The Court erred in making and entering its Con- 
clusion of Law No. VII, which reads as follows: 
‘That the temporary injunction heretofore issued in 
this cause restraining the [144] defendant M. P. Mul- 
Janey, Commissioner of Taxation, and his agents, 
deputies, official representatives, and all persons act- 
ing under him, from enforcing the provisions of 
Chapter 10, Session Laws of Alaska, 1949, against 
the property (other than boats and vessels) of plain- 
tiff and intervenor herein, should be made permanent 
and the bonds given pursuant to the requirements of 
the preliminary injunction exonerated and the sure- 
ties thereon discharged.’’ 


VILL. 
The Court erred in entering Judgment and Decree 


in favor of appellees and permanently enjoiming 
appellant from collecting or attempting to collect 
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from appellees the tax imposed by Chapter 10, Ses- 
sion Laws of Alaska, 1949, upon property owned by 
them in the Territory of Alaska outside of munici- 
palities and imdependent and incorporated school 
districts. 


Dated at Juneau, Alaska, this 10th day of August, 
1950. 
J. GERALD WILLIAMS, 
Attorney General of Alaska, 


By JOHN H. DIMOND, 
Assistant Attorney General, Attorneys for Defend- 
ant-Appellant, M. P. Mullaney. 


Receipt of copy acknowledged. 


[Endorsed]: Filed August 14, 1950. [145] 


[Title of District Court and Cause. ] 


DESIGNATION OF PORTIONS OF RECORD 
AND PROCEEDINGS TO BE INCLUDED 
IN THE RECORD ON APPEAL 


To the Clerk of the Above-Entitled Court: 

You are hereby requested to make a transcript of 
record to be filed in the United States Court of Ap- 
peals for the Ninth Circuit, pursuant to an appeal 
taken in the above-entitled cause, and to include in 
such transcript of record the following papers and 
records which appellant, M. P. Mullaney, herewith 
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designates as those portions of the record and pro- 
ceedings herein which he deems should be contained 
in the record on appeal of this cause: 


1. Plaintiff’s complaint for injunction and other 
relief. 

2. Complaint in intervention. 

3. Order permitting intervention. 


4. Amended answer of defendant, M. P. Mulla- 
ney, to plaintiff’s complaint. 


d. Amended answer of defendant, M. P. Mulla- 
ney, to complaint in intervention. 


6. Preliminary injunction. 


6-a. Stipulation re Introduction of Evidence at 
trial, 2/6/50. 


7. Stipulation re summary of evidence, with sum- 
maries of plaintiff’s and intervenor’s exhibits Nos. 
d, 6, 7, 8, 9, 11, 12 and 14 attached. 


8. Stipulation re reporter’s transcript of record, 
with intervenor’s exhibit No. 1, plaintiff’s and inter- 
venor’s exhibits Nos. 4, 10 and 13, and defendant’s 
exhibits Nos. 1A and I attached. 


9. Affidavit of January 24, 1950, of M. P. Mul- 
laney. 


10. Reporter’s transcript of record. 
11. Opinion of court. 
12. Findings of fact and conclusions of law. 


13. Amended judgment and decree. 
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14. Notice of appeal. [146] 

15. Statement of points relied on by appellant. 

16. This designation of portions of record and 
proceedings to be included in the record on appeal. 


17. Stipulation re Printing of record. 


Dated at Juneau, Alaska, this 10th day of August, 
1950. 
J. GERALD WILLIAMS, 
Attorney General of Alaska. 


By /s/ JOHN H. DIMOND, 
Assistant Attorney General, Attorneys for Defend- 
ant-Appellant, M. P. Mullaney. 


Receipt of copy acknowledged. 


[Endorsed]: Filed August 14, 1950. [147] 


[Title of District Court and Cause. ] 


SIR WEATION RE PRINTING OF 
RECORD 


It is hereby stipulated and agreed by and between 
Faulkner, Banfield and Boochever, attorneys for 
plaintiff and intervenor above named, and John H. 
Dimond, Assistant Attorney General, attorney for 
defendant, M. P. Mullaney, that in printing the pa- 
pers and records to be used in the hearing on appeal 
in the above-entitled cause before the United States 
Court of Appeals for the Ninth Circuit, the title of 
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the court and cause in full shall be omitted from all 
papers except on the first page of the record, and 
that there shall be inserted in place of the title on all 
papers used as part of the record the words ‘‘ Title 
of District Court and Cause’’; also that all endorse- 
ments on all papers used as a part of the record may 
be omitted except the clerk’s filing marks and admis- 
sions of service. 


Dated at Juneau, Alaska, this 10th day of August, 
1950. 
MEDLEY AND HAUGLAND, 
FAULKNER, BANFIELD & 
BOOCHEVER, 


By /s/ H. L. FAULKNER, 


/s/ CHARLES J. CLASBY, 
Attorneys for Plaintiff and 
Intervenor. 


/s/ JOHN H. DIMOND, 
Of Attorneys for Defendant, 
M. P. Mullaney. 


[Endorsed]: Filed August 14, 1950. [148] 


[Title of District Court and Cause. ] 


TRANSCRIPT OF RECORD 


Be it remembered that upon this 15th day of May, 
1950, the above-entitled cause came on regularly be- 
fore the Honorable Harry E. Pratt, District Judge, 
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for trial upon plaintiff’s complaint, as amended by 
interlineation; the answer of defendants, Fairbanks 
Schoo] District and the Officers thereof; the answer 
- of the defendant, City of Fairbanks; the answer of 
the defendant M. P. Mullaney; the complaint in in- 
tervention; and the answers of the above-mentioned 
defendants thereto. 

The plaintiff appeared by H. L. Faulkner, Medley 
& Haugland, and Charles J. Clasby of Collins & 
Clasby; the intervenor appeared by Faulkner, Ban- 
field & Boochever; the defendants M. P. Mullaney 
and William Liese appeared by J. Gerald Williams, 
Attorney General of Alaska, and J. H. Dimond, As- 
sistant Attorney General of Alaska; the defendant, 
City of Fairbanks, appeared by Mike Stepovich; and 
the defendants Fairbanks School District and offi- 
cers, appeared by Maurice T. Johnson. 

The Following Proceedings Were Had: 

Mr. Faulkner: If the Court please, before we 
begin this [100] morning I would like to ask leave to 
make a slight amendment to the complaint in inter- 
vention on page three where we list the property of 
the Alaska Juneau Gold Mining Company, and insert 
at the end of the description of the property, ‘‘boats 
and water craft, $291.00.’’ At the time we listed the 
property that was omitted for some reason. I under- 
stand Mr. Dimond has no objection to that. 

The following documents and affidavits are offered 
in evidence: Certificate of Compliance of Inter- 
venor, certified by Clerk of District Court, Division 
1; Certificate of Compliance of Intervenor certified 


160 M.P. Mullaney, ete. 


by Auditor of Alaska; Affidavit of January 6, 1950, 
of Luther C. Hess; Affidavit of January 9, 1950, of 
C. L. Popejoy to which is attached a copy of the tax 
ordinance of the City of Juneau and excerpts from 
minutes of meeting of October 21, 1949, of the Com- 
mon Council of the City of Juneau; Affidavit of Jan- 
uary 9, 1950, of Mrs. Daniel D. Livie to which are 
attached the tax ordinance of the Juneau Independ- 
ent School District and extracts of minutes of special 
meeting of August 19, 1949, of the Board of Directors 
of the Juneau Independent Schoo! District; Affidavit 
of May 4, 1950, of Mrs. Daniel D. Livie; Affidavit of 
January 9, 1950, of Celia A. Wellington to which are 
attached the tax ordinance of the Douglas Independ- 
ent School District and extract from minutes of 
meeting of October 5, 1949, of the Board of Directors 
of the Douglas Independent School District; Affi- 
davit of January 9, 1950, of A. J. Balog to which are 
attached the tax ordinance of the City of Douglas 
and minutes of meeting of September 12, 1949, of the 
Common Council of the City of Douglas. 

Judge Pratt: The offers are admitted. 

Mr. Faulkner: The deposition of J. A. Williams 
—we haven’t introduced that as yet. Does the Court 
want that read at [101] this time? 

Judge Pratt: Can you state the substance of it? 

Mr. Faulkner: Yes. (reads). (Continuing offers) 
Affidavit of January 17, 1950, of E. A. Tonseth to 
which is attached the tax ordinance of the City of 
Fairbanks; Resolutions of the Common Council of 
the City of Fairbanks of September 26, 1949, and 
October 10, 1949; Affidavit of January 17, 1950, of 
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Frank Conway to which are attached three resolu- 
tions of the Fairbanks Independent School District ; 
and the following affidavits were filed this morning, 
filed by stipulation: Affidavit of May 12, 1950, of 
EK. A. Tonseth, Clerk of the City of Fairbanks; Affi- 
davit of May 12, 1950, of Rov P. Mathias, Tax Collec- 
tor of Fairbanks School District. I think those are 
all of the documents. When Attorney General Wil- 
liams comes to his case I think he has an affidavit too. 
Now, I would hke to call for one question, Mr. Hess, 
the plaintiff. The only reason for calling Mz. Hess is 
the assessment and since then that has been changed 
by increasing it ten thousand dollars, and I would 
like to have that in the record. 


LUE wR CESS 
plaintiif, being first duly sworn, testified as follows: 


By Mr. Faulkner: 

Q. Mz. Hess, in your complaint you alleged that 
you had certain property outside of the City of Fair- 
banks upon which the value had been placed at $58,- 
213.46, and that a tax was levied on that—580.13. 
Now, has that been changed since this complaint was 
filed: 

A. Those figures were on the value that I placed 
aS I interpreted the law and the values have been 
changed by the assessor. I don’t remember the exact 
sum just now but about ten thousand dollars more. 

Q. About $10,000.00, and that would increase the 
tax about [102] $100.00? A. Yes, sir. 

Q. I think that is all. I would like to call Mr. Wil- 
ham Liese, the Tax Assessor, for one question. 


162 M.P. Mullaney, ete. 

WILLIAM K. LIESE 
being first duly sworn, testified as follows: 
By Mr. Faulkner: 


@. Mr. Liese, will you please state your name? 

A. William Kk. Liese. 

Q. Your position? 

A. Jam the Tax Assessor for the Fourth Division. 

Q. As Assessor for the Fourth Division, have you 
brought with you the total value of taxable property, 
real and personal, in the Fourth Division, outside of 
Municipal and School Districts? 

A. Ihave the total value of the property that is 
assessed but the figure is not complete, that is, on the 
property to be assessed. 

Q. What is the value today? 

A. The property that has been assessed, covering 
the total property to date, real and personal, is $11,- 
380,798.30. 

Q. Mr. Liese, how many municipal and school 
districts are there in the Fourth Division ? 

A. There are three municipalities and one inde- 
pendent school district. 

Q. The independent school district, is the one that 
comprises the City of Fairbanks? 

AL Adhink that is right. 

Mr. Faulkner: If the Court please, Mr. Clasby 
has called my attention to the fact we want to be 
careful about the deposition of Mr. Williams—to be 
sure it is read. [103] 

Attorney General Williams: Does it have a 
number ? 


vs. Luther C. Hess, ete. 163 


(The Stipulation to take the Deposition of 
J. A. Williams, and the attached deposition with 
attached exhibits, were received in evidence and 
marked by the Clerk of the Court as Intervenor’s 
Exhibit No. 1.) 


Mr. Faulkner: It is numbered as an exhibit. I 
just want to record it as having been read. 

Judge Pratt: We can show that it is introduced 
as an exhibit. 

Myr. Faulkner: I believe that is all the evidence 
we have. We have all the evidence before the Court 
that we wish considered. 

Attorney General Williams: Your Honor, for my 
knowledge is it before the Court now that the tax has 
been changed from ten mills to seven mills ? 

Judge Pratt: You want to change that back to 
ten? 

Attorney General Williams: Itshould be changed 
back to ten, that is right. 

Mr. Faulkner: On page four, paragraph five, we 
struck out ten and put in seven. 

Judge Pratt (To Clerk of the Court): Strike 
out the seven and put back the ten. 

Myr. Dimond: If the Court please, we have no 
opening statement to make. Our evidence consists 
only of the deposition of James C. Ryan of Juneau. 

Judge Pratt: Stipulation as given may be so 
considered. 

Mr. Dimond: Did that apply also to the two 
exhibits? 
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Judge Pratt: Oh, yes, didn’t you want that 
marked as an exhibit? 

Mr. Dimond: Yes, I believe the deposition should 
also be marked as an exhibit. [104] 


(The Stipulation to take the Deposition of 
James C. Ryan, and the attached deposition with 
attached exhibits, were received in evidence and 
marked by the Clerk of the Court as Defendant’s 
Exhibit No. 1-A.) 


Mr. Dimond: ‘That is all we have, your Honor. 


CERTIFICATE OF REPORTER 


United States of America, 
Territory of Alaska—ss. 


I, Lois Farris, the official Court Reporter for the 
District Court, District of Alaska, Fourth Division, 
during the period of the trial of the above-entitled 
eause do hereby certify as follows, to wit: that I 
attended the trial of the above-entitled cause on May 
15, 1950, at Fairbanks, Alaska, and took down in 
shorthand all of the oral proceeding and oral testi- 
mony given thereat; that the above and foregoing 
pages one to six, inclusive, constitute a full, true and 
correct transeript of my said shorthand record of 
said oral testimony and oral proceedings at said trial ; 
that written stipulations and affidavits, notices, depo- 
sitions, pleadings or any other writing made a part of 
the proceedings by such stipulations of the parties 
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or attorneys filed herein are not included in said pre- 
ceding six pages of this transcript. 
Done at Fairbanks, Alaska, this 22nd day of July, 
1950. 
/s/ LOIS FARRIS, 
Official Court Reporter 
For the Aforesaid Court. 


[Endorsed]: Filed August 21, 1950. [106] 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


I, John B. Hall, Clerk of the above-entitled Court, 
do hereby certify that the following list comprises 
all Pleadings, Motions, and Orders as per designation 
of Record filed by Appellant in the above-entitled 
cause, Viz. : 

Complaint for Injunction and Other Relief; Com- 
plaint in Intervention; Order Permitting Interven- 
tion; Amended Answer of Defendant M. P. Mullaney 
to Plaintiff’s Complaint; Amended Answer of 
Defendant M. P. Mullaney to Complaint in Inter- 
vention; Preliminary Injunction; Stipulation Re 
Introduction of Evidence at Trial; Stipulation Re 
Summary of Evidence; Stipulation Re Reporter’s 
Transcript of Evidence; Affidavit of Defendant M. P. 
Mullaney, Commissioner of Taxation; Transcript of 
Record and Certificate of Court Reporter; Opinion ; 
Findings of Fact and Conclusions of Law; Amended 
Judgment and Decree; Notice of Appeal; Statement 
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of Points to Be Relied on by Appellant; Designa- 
tion of Portions of Record and Proceedings to Be 
Included in the Record on Appeal; Stipulation Re 
Printing of Record. 

Witness my hand and the seal of the above- 
entitled Court this 5th day of September, 1950. 


[Seal] /s/ JOHN B. HALL, 
Clerk of the District Court, Fourth Judicial Division, 
Territory of Alaska. 


[Endorsed]: No. 12675. United States Court of 
Appeals for the Ninth Circuit. M. P. Mullaney, 
Commissioner of Taxation, Territory of Alaska, Ap- 
pellant, vs. Luther C. Hess and Alaska Juneau Gold 
Mining Company, a corporation, Appellees. Tran- 
script of Record. Appeal from the District Court 
for the Territory of Alaska, Fourth Division. 


Filed September 7, 1950. 


/s/ PAUL P. O'BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 
No. 12675 


M. P. MULLANEY, Commissioner of Taxation, 
Territory of Alaska, 
Appellant, 
VS. 


LUTHER C. HESS and ALASKA JUNEAU 
GOLD MINING CoO., a Corporation, 
Appellees. 


APPELLANT’S STATEMENT OF POINTS 
AND DESIGNATION OF PARTS OF REC- 
ORD TO BE PRINTED 


Comes now appellant above named and adopts the 
Statement of Points to be Relied on by Appellant, 
filed with the clerk of the district court, as his state- 
ment of points to be relied upon in the United States 
Court of Appeals, and prays that the whole of the 
record as filed and certified be printed. 

Dated at Juneau, Alaska, this 10th dav of August, 
1950. 

J. GERALD WILLIAMS, 
Attorney General of Alaska. 


By /s/ JOHN H. DIMOND, 
Assistant Attorney General, 
Attorneys for Appellant. 


Receipt of copy acknowledged. 
[ Endorsed]: Filed September 7, 1950. 


